in association
with

m

pl

e

Law of Tort

Sa

Course Manual
Editor:

Ruby Hammer, LLB (Hons), LLM and MA in
Professional and Higher Education

HQ13HKU
2020/21 edition

Training
in Law

© 2020 Copyright CILEx Law School Limited
All materials included in this CLS publication are copyright protected.
All rights reserved.

e

Any unauthorised reproduction or transmission of any part of this
publication, whether electronically or otherwise, will constitute an
infringement of copyright. No part of this publication may be lent, resold
or hired out for any purpose without the prior written permission of
CILEx Law School Ltd.

pl

WARNING: Any person carrying out an unauthorised act in relation
to this copyright work may be liable to both criminal prosecution
and a civil claim for damages.

m

This publication is intended only for the purpose of private study. Its
contents were believed to be correct at the time of publication or any
date stated in any preface, whichever is the earlier.
This publication does not constitute any form of legal advice to any person
or organisation.

Sa

CILEx Law School Ltd will not be liable for any loss or damage of any
description caused by the reliance of any person on any part of the
contents of this publication.

Published in 2020 by:
CILEx Law School Ltd
College House
Manor Drive
Kempston
Bedford
United Kingdom
MK42 7AB

Contents
Table of Statutes
Table of Secondary Legislation
Table of Cases
General Principles of Liability

e

Introduction
Interests protected
The mental element in tort
Malice
Intention
Negligence
Strict liability
Objectives of tort
Deterrence
Compensation
Tort and crime
Tort and contract
Parties
Introduction
Special categories
Sovereign immunity
Administration of justice
Artificial legal persons
Minors
Joint and several liability
Human Rights Act 1998
A right to privacy and its protection
Summary

Sa

m

1.1
1.2
1.3
1.3.1
1.3.2
1.3.3
1.3.4
1.4
1.4.1
1.4.2
1.5
1.6
1.7
1.7.1
1.7.2
1.7.2.1
1.7.2.2
1.7.2.3
1.7.2.4
1.7.2.5
1.8
1.8.1
1.9

pl

Chapter 1:

Chapter 2:

Negligence: The Duty of Care – General Principles and Public
Policy
2.1
2.2
2.2.1
2.2.2
2.3
2.3.1
2.3.2
2.3.3
2.3.4
2.3.5
2.4
2.4.1
2.4.2
2.4.3
2.4.4
2.4.5
2.4.6

Introduction
The way to Donoghue v Stevenson [1932]
Donoghue v Stevenson [1932] and the “neighbour principle”
From Donoghue to Anns v Merton LBC [1978]
The two tests in Caparo v Dickman [1990]
The incremental test
The three-stage test: foreseeability, proximity, and “fairness,
justice and reasonableness”
Foreseeability and proximity
Fair, just and reasonable – policy considerations
Which test to apply?
Complex duty cases involving policy considerations
The lawyer as advocate
Police activities
Rescue services
Public bodies acting under statutory powers
Liability for omissions
Liability for the acts of third parties

i

CONTENTS

2.4.7
2.5
2.6

Negligence: The Duty of Care – Psychiatric Damage

Chapter 4:

Introduction
The principles developed through the cases
Was the claimant in physical danger?
Witnessing an event happening to others
Fellow workers and rescuers
Foreseeability of harm
Shock
Immediate aftermath
Primary and secondary victims
Summary

Negligence: Economic Loss
4.1
4.2
4.2.1
4.2.2

Introduction
The general rule of non-recovery
The general rule applied: negligence in the construction of a
building and consequential economic loss
The general rule applied: defective goods and consequential
economic loss
Negligent misstatement and the assumption of responsibility
of economic loss
The assumption of responsibility test applied
Must the defendant possess a special skill?
Must the claimant have reasonably relied on the defendant’s
advice?
Are there cases in which reliance is not necessary?
Summary

m

4.3

e

3.1
3.2
3.2.1
3.2.2
3.2.3
3.2.4
3.2.5
3.2.6
3.3
3.4

pl

Chapter 3:

Liability for failure to warn of risks of medical treatment
The influence of the Human Rights Act 1998
Summary

4.3.1
4.3.2
4.3.3

Sa

4.3.4
4.4

Chapter 5:

Negligence: Breach of Duty
5.1
5.2
5.3
5.3.1
5.3.2
5.3.3
5.3.4
5.3.5
5.3.6
5.4
5.5
5.6

ii

Introduction
Reasonable person test
Factors determining the standard of care
The degree of probability that damage will occur
The magnitude of likely harm
The importance of the objective to be achieved
The burden of taking precautions against the risk
Conformity with accepted practice
Special skill
Proof of negligence
Res ipsa loquitur
Summary

CONTENTS

Negligence: Causation and Remoteness of Damage

Chapter 7:

Introduction
The “but for” test
Multiple causes
Loss of chance
Multiple successive causes
Novus actus interveniens
Remoteness of damage
Re “Polemis”
The “Wagon Mound”
Extent of the harm suffered
The “thin skull” rule
Remoteness: some other torts
Policy issues
Summary

e

6.1
6.2
6.3
6.4
6.5
6.6
6.7
6.7.1
6.7.2
6.7.3
6.7.4
6.8
6.9
6.10

Defences

Introduction
Contributory negligence
The common law approach
The statutory regime
Fault of the claimant
Causation
Apportionment
Volenti non fit injuria
Agreement
Knowledge
Voluntariness
The relationship between contributory negligence and volenti
A comparison
The rescue cases
Ex turpi causa non oritur actio
Summary

Sa

m

7.1
7.2
7.2.1
7.2.2
7.2.3
7.2.4
7.2.5
7.3
7.3.1
7.3.2
7.3.3
7.4
7.4.1
7.4.2
7.5
7.6

pl

Chapter 6:

Chapter 8:

Defective Premises – Occupiers’ Liability
8.1
8.2
8.3
8.4
8.5
8.6
8.7
8.8
8.9
8.10
8.11
8.12
8.12.1
8.12.2
8.12.3
8.12.4

Introduction
Scope of the Occupiers’ Liability Act 1957
Occupiers
Visitors
Common duty of care
Children
Common calling
Warnings
Independent contractors
Volenti and contributory negligence
Exclusion
Occupiers’ Liability Act 1984
Historical background
The provisions of the Occupiers’ Liability Act 1984 – general
Conditions for the duty to arise
Content of the duty
iii

CONTENTS

8.12.5
8.13

Employers’ Liability – Personal and Vicarious
Introduction
Who is an employee?
Relationships akin to employment
Employer’s personal duty of care
Duty to take reasonable care for the safety of employees
Duty to employee’s family?
Duty does not extend to pure economic loss
Duty in relation to work stress
Competent staff
Plant and appliances
Premises
Safe system of work
Breach, causation and remoteness
Defences
Vicarious liability – introduction
Course of employment
Employer and independent contractor
Principal and agent
Summary

e

9.1
9.2
9.2.1
9.3
9.3.1
9.3.2
9.3.3
9.3.4
9.3.5
9.3.6
9.3.7
9.3.8
9.4
9.5
9.6
9.6.1
9.7
9.8
9.9

pl

Chapter 9:

Defences and exclusion of liability
Summary

m

Chapter 10: Trespass and Related Torts

Introduction
Common features of trespass to the person actions
Battery
Assault
Defences to assault and battery
Consent
Patient autonomy versus medical paternalism
Conflicting interests
Impact of the Human Rights Act 1998
Self-defence or defence of others
Defence of property
Necessity
False imprisonment
Restraint must be total
Imprisonment without knowledge
Failure to release a person
Legally justifiable detention
Arrest
Custodial sentences
The rule in Wilkinson v Downton
Trespass to land
Introduction
Trespass by wrongful entry
Trespass by remaining on land
Trespass by placing objects on land
Possession
Defences

Sa

10.1
10.2
10.3
10.4
10.5
10.5.1
10.5.1.1
10.5.1.2
10.5.1.3
10.5.2
10.5.3
10.5.4
10.6
10.6.1
10.6.2
10.6.3
10.6.4
10.6.4.1
10.6.4.2
10.7
10.8
10.8.1
10.8.2
10.8.3
10.8.4
10.8.5
10.8.6

iv

CONTENTS

10.8.7
10.9
10.9.1
10.9.2
10.9.3
10.9.4
10.9.5
10.9.6
10.10

Remedies
Wrongful interference with chattels
Introduction
Trespass to goods
Conversion
Finders
Jus tertii
Remedies
Summary

Chapter 11: Nuisance and Rylands v Fletcher

pl

e

Introduction
Statutory nuisance
Public nuisance
Private nuisance
Private nuisance: parties
Claimants
Defendants
Occupier
Creator of the nuisance
Landlord
Damage
The reasonableness requirement
Where nuisance causes physical damage
Where nuisance causes interference with comfort and
convenience
Locality
Duration of the interference
Defendant’s malicious response to claimant’s behaviour
The public utility argument
Defences
Sensitivity of the claimant or claimant’s property
The common enemy rule
Contributory negligence, consent and prescription
Statutory authority
Public interest
Coming to the nuisance is not a defence
Nuisance and fault
Remedies
The rule in Rylands v Fletcher – introduction
Parties
Requirements of the rule
The thing must be likely to do mischief if it escapes
There must be an accumulation
The use of the land must be non-natural
There must be an escape
Damage must be proved
Remoteness of damage
Defences
Consent of the claimant
Common benefit
Act of a stranger
Unusual natural events

m

11.1
11.2
11.3
11.4
11.5
11.5.1
11.5.2
11.5.2.1
11.5.2.2
11.5.2.3
11.6
11.7
11.7.1
11.7.2

Sa

11.7.2.1
11.7.2.2
11.7.2.3
11.7.2.4
11.8
11.8.1
11.8.2
11.8.3
11.8.4
11.8.5
11.8.6
11.9
11.10
11.11
11.12
11.13
11.13.1
11.13.2
11.13.3
11.13.4
11.13.5
11.14
11.15
11.15.1
11.15.2
11.15.3
11.15.4

v

CONTENTS

11.15.5
11.16

Statutory authority
Summary

Chapter 12: Defamation

pl

e

Introduction
Damage and damages
The requirements of a claim in defamation
Libel and slander
Defamatory meaning
Right-thinking members of society
True and false innuendo
Reference to the claimant
Publication
Defences
Assent to publication
Innocent dissemination
Offer to make amends – ss2–4 Defamation Act 1996
Truth
Absolute privilege
Qualified privilege
Statutory and common law qualified privilege
Common law qualified privilege
Publication on a matter of public interest
Malice
Honest opinion
Operators of websites
Remedies
Defamation Act 1996
Summary

m

12.1
12.2
12.3
12.3.1
12.4
12.4.1
12.4.2
12.5
12.6
12.7
12.7.1
12.7.2
12.7.3
12.7.4
12.7.5
12.7.6
12.7.6.1
12.7.6.2
12.7.6.3
12.7.6.4
12.7.7
12.8
12.9
12.10
12.11

Sa

Chapter 13: Remedies
13.1
13.2
13.2.1
13.2.2
13.3
13.4
13.4.1
13.4.2
13.4.3
13.4.4
13.4.5
13.5
13.5.1
13.5.2
13.5.3
13.5.4

vi

Introduction
Types of damages
Non-compensatory damages
Compensatory damages
Non-pecuniary loss
Pecuniary loss
Loss of earnings
The lost years
Future medical care and attention
Deductions
Interest on damages for personal injury
Death
Dependants
Financial dependence
Pure economic loss
Bereavement

CONTENTS

13.5.5
13.6
13.7
13.8
13.9
13.10
13.11

One action only
Provisional damages
Periodical payments
Damage to property – consequential economic loss
Injunctions
Miscellaneous other remedies
Summary

Answers to Self-assessment Questions

Sa

m

pl

e

Index

vii

viii

Sa
e

pl

m

Table of Statutes
Section
Access to Neighbouring Land Act 1992 ............ 10.8.2
Administration of Justice Act 1982
s1(1) ............................................................... 13.3
Animals Act 1971
s7 ................................................................ 10.8.7
Broadcasting Act 1990
s166 ............................................................ 12.3.1

(2)(b) ........................................................ 12.10
s14 .............................................................. 12.7.5
s15 ........................................................... 12.7.6.1
Sch 1 ........................................................ 12.7.6.1
Part I .................................................... 12.7.6.1
Part II ................................................... 12.7.6.1
para 12 ............................................... 12.7.6.1
Defamation Act 2013 ................... 12.1, 12.3.1, 12.7,
.......................................................... 12.7.4, 12.7.5,
.................................................... 12.7.6.1, 12.7.6.3,
............................................................. 12.7.7, 12.8,
............................................................. 12.10, 12.11
s1(1) ................................................... 12.3, 12.3.1
s2
(1) ........................................................... 12.7.4
(2) ........................................................... 12.3.1
(3)–(4) ..................................................... 12.7.4
s3 ................................................................ 12.7.7
(1)–(5) ..................................................... 12.7.7
s4 ............................................................. 12.7.6.3
(1)–(5) .................................................. 12.7.6.3
s5 ................................................................... 12.8
(2)–(12) ...................................................... 12.8
s6 ............................................................. 12.7.6.1
s7
(1) ........................................................... 12.7.5
(4) ........................................................ 12.7.6.1
(7)–(10) ................................................ 12.7.6.1
s8 ................................................................... 12.6
(1)(a) .......................................................... 12.6
s10 ................................................................. 12.8
(1) .............................................................. 12.8
s11 ................................................................. 12.2
s14(1)–(2) .................................................... 12.3.1
s15 .............................................................. 12.3.1

Sa

m

pl

e

Children Act 1989 ............................................. 2.4.4
Civil Aviation Act 1982
s76 .............................................................. 10.8.2
Civil Evidence Act 1968
s11 ............................................................ 1.5, 5.4
s13 ................................................... 12.7.4, 12.10
Civil Liability (Contribution) Act 1978 .............. 1.7.2.5
s1(1) ........................................................... 1.7.2.5
Compensation Act 2006
ss1–2 ............................................................. 1.4.2
s3 ..................................................................... 6.3
(2) ................................................................ 6.3
Computer Misuse Act 1990 ............................... 9.6.1
Congenital Disabilities
(Civil Liability) Act 1976 ................................ 1.7.2.4
s2 ............................................................... 1.7.2.4
s4(2) ........................................................... 1.7.2.4
Consumer Rights Act 2015 ...... 1.6, 4.3.3, 4.3.4, 8.11
s62 ................................................................ 4.3.3
s65 ................................................................. 8.11
(2) .............................................................. 8.11
Countryside and Rights of
Way Act 2000 .................................................. 8.11
s13 ................................................................. 8.11
Courts Act 2003
s101 ............................................................... 13.7
Courts and Legal Services Act 1990
s8 ................................................................... 12.2
Criminal Law Act 1977
s6 ................................................................ 10.8.7
Crown Proceedings Act 1947 .......................... 1.7.2.1
Crown Proceedings
(Armed Forces) Act 1987 .............................. 1.7.2.1

Section

Damages Act 1996
s1 ................................................................ 13.4.1
(2) ........................................................... 13.4.1
s2
(1) .............................................................. 13.7
(8) .............................................................. 13.7
(9) .............................................................. 13.7
Data Protection Act 1998 ................................... 9.6.1
Defamation Act 1952 ......................................... 12.1
s5 ................................................................ 12.7.4
Defamation Act 1996 .................. 12.1, 12.7.3, 12.10
s1 ................................................................ 12.7.2
(1)(b) ....................................................... 12.7.2
s2 ....................................................... 12.5, 12.7.3
s3 ....................................................... 12.5, 12.7.3
s4 ....................................................... 12.5, 12.7.3
(3) ........................................................... 12.7.3
s5 ................................................................. 12.10
s7 ................................................................. 12.10
s12 ............................................................... 12.10
s13 ............................................................... 12.10
(1) ............................................................ 12.10

Education Act 1981 ........................................... 2.4.4
Employers’ Liability
(Defective Equipment) Act 1969 ...................... 9.3.6
s1(1) .............................................................. 9.3.6
Environmental Protection Act 1990 ..................... 11.2
s79(1)(a) ......................................................... 11.2
s80 ................................................................. 11.2
Part III.............................................................. 11.2
Fatal Accidents Act 1976 ............................ 6.9, 13.5,
.......................................................... 13.5.2, 13.5.3,
............................................................ 13.5.5, 13.11
s1 ................................................................... 13.5
(3) ........................................................... 13.5.1
(b) ......................................................... 13.5.1
s1A ...................................................... 2.5, 13.5.4
s2(3) ............................................................ 13.5.5
s4 ................................................................ 13.5.3
Highways Act 1980 ............................................. 11.3
s41 ................................................................ 2.4.4
s58 ................................................................. 11.3
Human Rights Act 1998 ...................... 1.8, 1.8.1, 1.9,
....................................................... 2.4.2, 2.4.4, 2.5,
............................................................ 2.6, 10.5.1.3,
.................................................... 10.6.4.1, 10.6.4.2,
.................................................. 11.3, 11.5.1, 13.5.5
s1 ..................................................................... 1.8
ss3–4 ................................................................ 1.8
ix

Section

Section

s6(3)(b) ............................................................. 1.8
s7 ..................................................................... 1.8
s8(1) ............................................................ 11.5.1
s10 ................................................................... 1.8
Art 8 ........................................................... 11.7.2

Offences Against the Person Act 1861
s47 ................................................................. 10.4

Sale of Goods Act 1979 ........................................ 1.6
Sale and Supply of Goods Act 1994 ...................... 1.6
Senior Courts Act 1981
s32A .............................................................. 13.6
s50 ................................................................. 13.9
Serious Organised Crime
and Police Act 2005
s110 ......................................................... 10.6.4.1
Slander of Women Act 1891 ............................ 12.3.1
Social Action, Responsibility
and Heroism Act 2015 .................................... 5.3.3
Social Security Act 1989
s22 .............................................................. 13.4.4
Sch 4 ........................................................... 13.4.4
Social Security Administration Act 1992
Part IV ......................................................... 13.4.4
Social Security (Recovery of
Benefits) Act 1997 ........................................ 13.4.4
State Immunity Act 1978 ................................ 1.7.2.1

pl

Maritime Conventions Act 1911 ........................ 7.2.2
s6 .................................................................. 7.4.2
Mental Capacity Act 2005 ........................... 10.5.1.1
s1 ............................................................. 10.5.1.1
Mental Health Act 1983 ..................................... 2.4.4
s117 .............................................................. 2.4.4
Misrepresentation Act 1967 ............................... 4.3.2
s2(1) ....................................................... 4.3, 4.3.1

Registered Homes Act 1984 ............................... 2.4.4
Rehabilitation of Offenders Act 1974 ............... 12.7.4
s8 ................................................................ 12.7.4
Reservoirs Act 1975 ....................................... 11.15.5
Road Traffic Act 1972
s148(3) .......................................................... 7.3.1
Road Traffic Act 1988
s149 .............................................................. 7.3.1

e

Landlord and Tenant Act 1985
ss11–14 .................................................... 11.5.2.3
Law of Libel Amendment Act 1888 ..................... 12.1
Law Reform (Contributory
Negligence) Act 1945 .............. 1.7.2.5, 7.2.2, 7.2.4
s1 .................................................................. 7.2.3
(1) ........................................... 6.6, 7.2.2, 7.2.3,
....................................................... 7.2.5, 7.4.1
s4 ................................................. 6.6, 7.2.2, 7.4.1
Law Reform (Miscellaneous
Provisions) Act 1934 ............................. 13.5, 13.5.3
s1(1) ............................................................... 13.5
Libel Act 1843
s2 ................................................................ 12.7.3
Limited Liability Partnerships Act 2000 ............ 1.7.2.3

Partnership Act 1890 ...................................... 1.7.2.3
Petroleum Production Act 1934 ....................... 10.8.2
s2 ................................................................ 10.8.2
Police and Criminal Evidence Act 1984 ......... 10.6.4.1,
....................................................................... 10.8.6
s24 ........................................................... 10.6.4.1
s24A ........................................................ 10.6.4.1
Part IV (ss34–52) .......................................... 10.6.1
Police Reform Act 2002
s56 ........................................................... 10.5.1.2
Public Order Act 1986
s14B(2) ........................................................ 10.8.2

m

NHS Redress Act 2006 ....................................... 1.4.2
Nuclear Installations Act 1965
s7 ................................................................... 13.8

Sa

Occupiers’ Liability Act 1957 .................. 5.5, 8.1, 8.2,
.................................................... 8.3, 8.4, 8.5, 8.10,
............................................................. 8.11, 8.12.2,
.......................................................... 8.12.3, 8.12.5,
.............................................................. 8.13, 10.8.1
s1
(3)(a)–(b) ...................................................... 8.2
s1(4) ............................................................... 8.11
s2 ....................................... 5.5, 8.4, 8.5, 8.7, 8.13
(1) ....................................................... 8.4, 8.11
(2) ......................................................... 8.5, 8.7
(3) .............................................................. 8.10
(a) ............................................................... 8.6
(b) .............................................................. 8.7
(4) ................................................................ 8.9
(a) ................................................... 8.8, 8.12.4
(b) .............................................................. 8.9
(5) .................................................... 7.3.1, 8.10
(6) ....................................................... 8.4, 8.11
s3(1) ............................................................... 8.11
s5 ..................................................................... 8.4
(1) ................................................................ 8.4
Occupiers’ Liability Act 1984 .................. 8.1, 8.3, 8.4,
.................................................... 8.11, 8.12, 8.12.1,
.......................................................... 8.12.3, 8.12.4,
.................................................. 8.12.5, 8.13, 10.8.1
s1 ................................................................ 8.12.3
(1)(a) ........................................... 8.12.2, 8.12.3
(3) .................................................. 8.12.3, 8.13
(a)–(c) .................................................... 8.12.3
(4)–(5) ..................................................... 8.12.4
(6) ............................................... 8.12.3, 8.12.5
(6A) ........................................................... 8.11
(7) ........................................................... 8.12.2
(8) ........................................................... 8.12.4

x

Theatres Act 1968 ........................................... 12.3.1
Torts (Interference with
Goods) Act 1977 .......................................... 10.9.1
s1 ................................................................ 10.9.1
s2
(1) ........................................................... 10.9.1
(2) ........................................................... 10.9.3
s3 ................................................................ 10.9.6
(2) ........................................................... 10.9.6
s6 ................................................................ 10.9.6
s7 ................................................................ 10.9.5
s8 ................................................................ 10.9.5
s11 ................................................................ 7.2.2
Treasure Act 1996
s1 ................................................................ 10.9.4
Unfair Contract Terms Act 1977 ........... 1.7.2.4, 4.3.3,
.............................................................. 4.3.4, 7.3.1,
................................................................. 8.11, 8.13
s1(3) .............................................................. 4.3.3
(b) .............................................................. 8.11
s2 ................................................................ 8.12,5
(1) .............................................................. 8.11
(2) .................................................... 4.3.3, 8.11
s13(1) ............................................................ 4.3.3

Section

Section

Water Industry Act 1991 .................... 11.7.1, 11.15.5
s209
(1) ......................................................... 11.15.5
(3) ......................................................... 11.15.5

Art 6 ................................................................ 2.5
Art 7 .............................................................. 11.3
Art 8 ........................................... 1.8, 1.8.1, 2.4.2,
....................................................... 2.4.4, 11.5.1,
..................................................... 11.7.1, 11.8.2,
...................................................... 11.8.5, 13.5.4
Art 8.1 .......................................................... 1.8.1
Art 10 ................................................... 12.2, 13.9
Art 13 .............................................................. 2.5

International treaty

New Zealand legislation
Defamation Act 1992
s19 ........................................................... 12.7.6.3

Sa

m

pl

e

European Convention on
Human Rights ............................................ 1.8, 2.5,
.......................................................... 10.5.1.3, 11.3,
........................................................... 11.5.1, 13.5.5
Art 2 ........................................... 2.3.3, 2.4.2, 2.5,
................................................ 10.5.1.3, 10.6.4.1
Art 3 ............................. 2.4.2, 2.4.4, 2.5, 10.6.4.1
Art 5 ......................................... 10.6.4.1, 10.6.4.2
Art 5.1 ..................................................... 10.6.4.1

xi

xii

Sa
e

pl

m

Table of Secondary Legislation
Section
Damages for Bereavement
(Variation of Sum)
(England and Wales) Order 2013
(SI 2013/510) ................................................ 13.5.4

Section
Provision and Use of Work Equipment
Regulations 1998 (SI 1998/2306) .................... 9.3.6
Unfair Terms in Consumer Contracts
Regulations 1999 (SI 1999/2083) .................... 7.3.1

Electronic Commerce (EC Directive)
Regulations 2002 (SI 2002/2013) .................. 12.7.2

Sa

m

pl

e

Management of Health and
Safety at Work Regulations 1999
(SI 1999/3242) ...................................... 9.3.4, 9.3.6

xiii

xiv

Sa
e

pl

m

Table of Cases
Section

Austin v Metropolitan Police
Commissioner
[2009] 3 All ER 455, HL ................... 10.6.4.1, 10.10
Re B (Adult: Refusal of
Medical Treatment)
[2002] 2 All ER 449 .................................... 10.5.1.2
Badger v Ministry of Defence
[2005] The Times, 30 December 2005 ............. 7.2.3
Bailey v Ministry of Defence
[2008] EWCA Civ 883 ........................................ 6.3
Baker v Hopkins
[1959] 1 WLR 966 .................................... 7.4.2, 7.6
Baker v Quantum Clothing Group Ltd
[2011] UKSC 17 .................................... 5.3.5, 5.3.6
Baker v Willoughby
[1970] AC 467 ................................... 6.5, 6.6, 6.10
Banca Nazionale del Lavoro SPA v
Playboy Club London Ltd
[2018] UKSC 43 .............................................. 4.3.1
Barber v Somerset County Council
[2004] 1 WLR 1089 .................................. 9.3.4, 9.9
Barclays Bank plc v Various Claimants
[2020] UKSC 13 ............................................. 9.6.1
Barker v Corus [2006] 2 WLR 1027 ....................... 6.3
Barnes v Nayer [1986]
The Times, 19 December ................................. 7.2.2
Barnett v Chelsea and
Kensingston Hospital
Management Committee
[1969] 1 QB 428 ....................................... 6.2, 6.10
Barrett v Enfield London Borough
Council [1999] 3 All ER 193 ............................ 2.4.4
Barrett v Ministry of Defence
[1995] 3 All ER 87 .................................. 2.4.5, 9.3.1
Baxter v Camden London Borough
Council [1999] 1 All ER 237 ....................... 11.5.2.3
BCCI v Price Waterhouse
[1998] 5 PNLR 564 ............................................. 4.3
Beard v London General Omnibus Co
[1900] 2 QB 530 ............................................. 9.6.1
Bellman v Northampton Recruitment Ltd
[2018] All ER (D) 54 (Oct) ................................ 9.6.1
Benjamin v Storr [1874] LR 9 CP 400 ................... 11.3
Berkoff v Burchill
[1996] 4 All ER 1008 ............................. 12.4, 12.11
Bernstein v Skyviews Ltd
[1978] QB 479 ................................... 10.8.2, 10.10
Biffa Waste Services Ltd
and Another v Maschinenfabrik
Ernst Hese GmbH and Others
[2008] EWCA Civ 1257 ...................................... 9.2
Bird v Jones [1845] 7 QB 742 ................ 10.6.1, 10.10
Birmingham City Council v
Oakley [2001] 1 All ER 385 .............................. 11.2
Blake v Galloway
[2004] 3 All ER 315 ................................... 7.3, 10.2
Bland v Morris
[2006] EWCA Civ 56 ....................................... 7.2.5
Blue Circle Industries plc v Ministry of
Defence [1998] 3 All ER 385 ............................ 13.8
Blyth v Birmingham Waterworks Co
[1856] 11 Ex 781 ................................. 2.1, 5.2, 5.6
Bocardo Ltd v Star Energy Ltd
[2010] 3 EGLR 145 ............................. 10.8.2, 10.10

Sa

m

pl

e

A B v South West Water Services Ltd
[1993] 1 All ER 609 ....................................... 13.2.1
A B and Others v Leeds Teaching
Hospital NHS Trust and Others
[2004] The Times, 12 April ................................. 3.3
Re A (Children) (Conjoined Twins:
Medical Treatment) (No. 1)
[2000] 4 All ER 961 .................................... 10.5.1.3
A v Hoare [2008] 2 All ER 1 ................................. 10.2
Addie v Dumbreck [1929] AC 358 ................... 8.12.1
Airedale NHS Trust v Bland
[1993] 1 All ER 821 .................... 10.5.1.2, 10.5.1.3,
........................................................................ 10.10
Alcock v Chief Constable of
South Yorkshire Police
[1991] 4 All ER 907 ................................. 2.4.4, 3.1,
.............................................................. 3.2.2, 3.2.5,
........................................................... 3.2.6, 3.3, 3.4
Allan v New Mount Sinai Hospital
[1980] 109 DLR (3rd) 634 ......................... 6.8, 10.2
Allen v Gulf Oil [1981] 2 WLR 188 ................... 11.8.4
Allied Maples Group v Simmons (a Firm)
[1995] 4 All ER 90 .............................................. 6.4
American Cyanamid Co v Ethicon Ltd
[1975] AC 396 ................................................. 13.9
Ammah v Kuehne & Nagel Logistics Ltd
[2009] EWCA Civ 11 ....................................... 9.3.8
Anchor Brewhouse Developments v
Berkley House
[1987] 284 EG 625 ....................................... 10.8.2
Anderson v Coutts [1894] 58 JP 369 ..................... 8.4
Anderson v Newham College
[2003] ICR 212 ............................................... 7.2.5
Andreae v Selfridge & Co
[1938] Ch 1 ............................................... 11.7.2.2
Aneco Reinsurance Underwriting Ltd v
Johnson & Higgins Ltd
[2001] 2 All ER (Comm) 929 ............................ 13.8
Anns v Merton London Borough Council
[1978] AC 728 ........................................ 2.2.2, 2.3,
.............................................................. 2.3.1, 2.3.2,
............................................................... 2.3.5, 2.4.4
Appleton v Garrett
[1996] PIQR P1 .............................................. 13.2.1
Armory v Delamirie
[1721] 1 Stra 505 ............................... 10.9.4, 10.10
Arnup v MW White Ltd
[2008] EWCA Civ 447 ................................... 13.5.3
Arscott v The Coal Authority
[2005] Env LR 6 ............................................. 11.8.2
Arthur v Anker [1996] 3 All ER 783 ....... 10.9.2, 10.10
Arthur J S Hall & Co v Simons
[2000] 3 All ER 673 ......................................... 2.4.1
Ashley v Chief Constable of Sussex
[2008] 3 All ER 573 ............................ 10.5.2, 10.10
Ashton v Turner [1981] QB 137 ...................... 7.5, 7.6
ATH v MS [2003] PIQR Q1 ................................ 13.5.3
Atkinson and Another v Seghal
[2003] Lloyd’s Rep Med ................................... 3.2.6
Attorney-General v PYA Quarries Ltd
[1957] 2 QB 169 ................................... 11.3, 11.16
Austin v Commissioner of Police
of the Metropolis [2005]
The Times, 14 April 2005 .......................... 10.5.1.3,
......................................................... 10.6.4.1, 10.10

Section

xv

Section

Bolam v Friern Hospital Management
Committee [1957] 1 WLR 582 ................. 5.3.6, 5.6
Bolitho v City and Hackney Health
Authority
[1997] 4 All ER 771 .............................. 5.3.5, 5.3.6,
............................................................ 5.6, 6.2, 6.10
Bolton v Stone [1951] AC 850 .......... 5.3.1, 5.3.6, 5.6
Bonnington Castings Ltd v
Wardlaw [1956] 1 All ER 615 ............................. 6.3
Booth v White [2003] LexisNexis ........................ 7.2.3
Bottomley v Todmorden Cricket Club
[2003] All ER (D) 102 (Nov) ................................ 9.7
Bottomley v Woolworth
[1932] 48 TLR 521 ........................................ 12.7.2
Bourhill v Young
[1943] AC 92 .......................................... 2.3.3, 2.6,
.................................................................. 3.2.2, 3.4
Bower v Peate [1876] 1 QBD 321 ..................... 11.5.2
Bradford Corporation v Pickles
[1895] AC 587 ........................................ 1.3.1, 1.9,
......................................................... 11.7.2.3, 11.16
Bradford v Robinson Rentals
[1967] 1 WLR 337 ................................. 6.7.2, 9.3.6
Bradford-Smart v West Sussex
County Council [2002] 1 FCR 425 ...................... 5.2
Brandon v Osborne Garrett & Co Ltd
[1924] 1 KB 548 ............................................. 7.2.3
Brice v Brown [1984] 1 All ER 997 ............ 3.2.4, 6.7.4
Bridlington Relay Co v
Yorkshire Electricity Board
[1965] Ch 436 .............................................. 11.8.1
British Data Management plc v
Boxer Commercial Removals
[1996] 3 All ER 707 .......................................... 13.9
British Railways Board v Herrington
[1972] AC 877 ..................................... 8.12.1, 8.13
Broadmoor Special Hospital
Authority (Wilkinson)
[2002] 1 WLR 419 ...................................... 10.5.1.3
Brooks v Commissioner of
Police for the Metropolis
[2005] 1 WLR 1495 .................................. 2.4.2, 2.6
Bryanston Finance Ltd v de Vries
[1975] QB 703 ........................................... 12.7.6.3
Buckland v Guildford Gas Light
and Coke Co [1949] KB 410 .............................. 8.3
Buckpitt v Oates
[1968] 1 All ER 1145 ....................................... 7.3.1
Bunker v Charles Brand
[1969] 2 QB 480 ................................................ 8.2
Bunt v Tilley [2006] 3 All ER 336 ...................... 12.7.2
Burgess and Another v Lejonvarn
[2018] EWHC 3166 (TCC) ............................... 4.3.2
Burke v Lancashire County Council
and Blackpool & Fylde College
[2001] (Unreported) ........................................... 8.8
Burke v Leeds Health Authority
[2001] LexisNexis ............................................ 5.3.6
Burrows v Brent London Council
[1996] 4 All ER 577 ....................................... 11.5.1
Burton v Winters
[1993] 3 All ER 847 ....................................... 10.8.7
Butchart v Home Office
[2006] 1 WLR 1155 ............................................ 3.3
Butterfield v Forrester
[1809] 11 East 60 ........................................... 7.2.1

Calvert v William Hill Credit Ltd
[2008] EWCA Civ 1427 ................................... 7.2.4
Cambridge Water Co Ltd v
Eastern Counties Leather
[1994] 1 All ER 53 ............................... 11.5.1, 11.9,
......................................................... 11.12, 11.13.3,
............................................... 11.14, 11.15.4, 11.16
Naomi Campbell v
Mirror Group Newspapers
[2004] (Unreported) ........................................ 1.8.1
Cancer Research Campaign v
Brown [1998] PNLR 592 .................................. 4.3.4
Candler v Crane Christmas & Co
[1951] 2 KB 164 ................................................ 4.3
Caparo Industries plc v Dickman
[1990] 2 AC 605 ........................................ 2.1, 2.3,
.................................................... 2.3.1, 2.3.2, 2.3.3,
.......................................................... 2.3.5, 2.6, 4.3,
........................................................ 4.3.1, 4.3.3, 4.4
Capital and Counties plc v
Hampshire County Council
[1997] 2 All ER 865 .................................. 2.4.3, 2.6
Carr-Glynn v Frearsons (a Firm)
[1998] 4 All ER 225 ......................................... 4.3.4
Cash v Chief Constable of
Lancashire Constabulary
[2008] All ER (D) 52 (Feb) .............................. 10.8.6
Cassell v Broome
[1972] AC 1027 .......................... 1.4, 13.2.1, 13.11
Cassidy v Daily Mirror
[1929] 2 KB 331 .............................................. 12.5
Cassidy v Minister of Health
[1951] 1 All ER 574 ............................................ 9.7
Castle v St Augustine’s Links
[1922] 38 TLR 615 ............................ 11.3, 11.7.2.2
Caswell v Powell Duffryn Collieries
[1940] AC 152 ................................................ 7.2.3
Catholic Child Welfare Society v
Various Claimants
[2012] UKSC 56 .................................... 9.2.1, 9.6.1
Century Insurance Co v
Northern Ireland Road Transport
Board [1942] AC 509 ...................................... 9.6.1
Chadwick v British Transport
Commission
[1967] 2 All ER 945 ........................ 3.2.3, 3.4, 7.3.3
Charleston v News Group
Newspapers Ltd
[1995] 2 All ER 313 ............................ 12.4.1, 12.11
Chaudhry v Prabhakar
[1989] 1 WLR 29 ............................ 4.3.2, 4.3.4, 4.4
Chester v Afshar
[2004] 4 All ER 587 ................................... 6.2, 6.10
Chic Fashions (West Wales) v
Jones [1968] 2 QB 299 .................................. 10.8.2
Chittock v Woodbridge School
[2003] PIQR P6 ................................................... 5.2
Christie v Davey
[1893] 1 Ch 316 ............................. 1.3.1, 11.7.2.3,
........................................................................ 11.16
Christie v Leachinsky
[1947] AC 573 ........................................... 10.6.4.1
Clarke v Perry [2005] (Unreported) ........................ 8.8
Clay v Tui Ltd
[2018] All ER (D) 137 (May) ................................ 6.6
Clinton Bernard v The Attorney-General
of Jamaica [2005] IRLR 398 ............................. 9.6.1
Clough v First Choice Holidays and
Flights Ltd [2006] LexisNexis ............................... 6.3

Sa

m

pl

e

Section

Cachia v Faluyi [2002] 1 All ER 192 .................. 13.5.5
Caldwell v Maguire and Fitzgerald
[2002] PIQR P6 ................................................... 5.2
xvi

Section

Clunis v Camden and Islington
Health Authority
[1998] 3 All ER 180 ........................... 2.4.4, 6.9, 7.5
Cole v Davies-Gilbert
[2007] EWCA Civ 396 ........................................ 8.1
Cole v Turner [1704] 6 Mod Rep 149 .................. 10.3
Condon v Basi [1985] 2 All ER 453 ........................ 5.2
Cooke v United Bristol Health Care
[2004] 1 WLR 251 ......................................... 13.4.1
Re Corby Group Litigation
[2009] 4 All ER 44 ............................................ 11.3
Corr v IBC Vehicles
[2006] 2 All ER 929, CA ..................... 6.6, 6.9, 6.10
Corr v IBC Vehicles
[2008] 2 All ER 943, HL ...................................... 6.6
Costello v Chief Constable of the
Northumbria Police
[1999] 1 All ER 550 ......................................... 2.4.2
Countryside Residential
(North Thames) v T (a Child)
[2001] 81 P&QR 2 ......................................... 10.8.1
Coventry v Lawrence
[2014] UKSC 46 ............................ 11.7.2.1, 11.8.3,
................................................ 11.8.4, 11.8.6, 11.10
Cox v Hockenhull
[2000] 1 WLR 750 ......................................... 13.5.2
Cox v Ministry of Justice
[2016] UKSC 10 ....................................... 9.2.1, 9.9
Customs and Excise Commissioners v
Barclays Bank
[2004] 1 Lloyd’s Rep 572 .......................... 4.3.1, 4.4
Customs and Excise Commissioners v
Barclays Bank [2006] 4 All ER 256 ................... 4.3.1
Cutler v United Dairies
[1933] 2 KB 297 ............................................. 7.3.3

Director of Public Prosecutions v
Jones [1999] 2 All ER 257 .................. 10.8.2, 10.10
Dixon v Jones [2004]
The Times, 2 August .......................................... 6.4
Dobson v Thames Water Utilities Ltd
[2009] EWCA Civ 28 ..................................... 11.5.1
Donachie v The Chief Constable
of Greater Manchester
[2004] The Times, 6 May .................................... 3.3
Donnelly v Joyce [1973] 3 All ER 45 .................. 13.4.3
Donoghue v Folkstone
Properties Ltd
[2003] 147 SJLB 265 ..................................... 8.12.3
Donoghue v Stevenson
[1932] AC 562 ........................................ 2.2, 2.2.1,
....................................................... 2.3, 2.3.5, 2.4.5,
........................................................... 2.6, 4.3, 6.7.1
Dooley v Cammell Laird
[1951] 1 Lloyd’s Rep 271 ................................. 3.2.3
Dorning v PR of Paul Rigby
(Deceased) [2007] All ER (D) 194 (Dec) ............ 7.2.3
Douglas v Hello! Ltd
[2001] 2 All ER 289 ......................................... 1.8.1
Douglas v Hello! Ltd (No. 3)
[2003] 3 All ER 996 ......................................... 1.8.1
Dryden and Others v
Johnson Matthey plc
[2018] UKSC 18 ................................................. 4.2
Dulieu v White
[1901] 2 KB 669 ............................... 3.2.1, 3.3, 3.4
Duncan v British Coal Corporation
[1997] 1 All ER 540 ......................................... 3.2.3
Dunnage v Randall and Another
[2015] EWCA Civ 673 ....................................... 5.2
Dunne v North Western Gas Board
[1964] 2 QB 806 ......................................... 11.15.2
Dutton v Manchester Airport
[1999] 2 All ER 675 ....................................... 10.8.1

m

pl

e

Section

Sa

D & F Estates v Church Commissioners
for England [1989] AC 177 ...................... 4.2.1, 4.4
Dann v Hamilton [1939] 1 KB 509 ...................... 7.3.1
Darby v National Trust
[2001] EWCA Civ 189 ........................................ 8.8
Darker and Others v
Chief Constable of the
West Midlands Police
[2000] 4 All ER 193 ...................................... 1.7.2.2
Darnley v Croydon Health Services
NHS Trust [2018] UKSC 50 .............................. 2.3.5
Davies v Mann
[1842] 10 M&W 546 ....................................... 7.2.1
Davies v Swan Motor Co
[1949] 2 KB 291 ............................................. 7.2.3
Day v High Performance Sports
[2003] (Unreported) ........................................ 5.3.3
Deadman v Bristol City Council
[2008] PIQR P2 ................................................ 9.3.4
Delaware Mansions Ltd v
Westminster City Council
[2001] 4 All ER 737 .................................... 11.7.2.2
Dennis v Ministry of Defence
[2003] Env LR 741 ......................................... 11.8.5
Department of the Environment v
Thomas Bates [1990] 2 All ER 943 ................... 4.2.1
Derbyshire County Council v
Times Newspapers Ltd
[1993] AC 534 ...................................... 12.5, 12.11
Derry v Peek
[1889] 14 App Cas 337 ...................................... 4.3
Dickins v O2 [2008] EWCA Civ 1144 ................. 9.3.4
Dingley v Chief Constable of
Strathclyde [2000] SCLR 309 .............................. 6.2

Economou v De Freitas
[2018] All ER (D) 159 (Nov) ........................ 12.7.6.3
Edmonds v Lawson
[2000] 2 WLR 1091 ............................................ 9.2
Edwards v Sutton London Borough
[2016] EWCA Civ 1005 ..................................... 8.5
Esso Petroleum Co v Mardon
[1976] QB 801 ................................................ 4.3.2
Evans v Kosmar Villa Holidays plc
[2008] 1 All ER 530 ....................................... 8.12.3
Evans and Another v Vowles
[2003] 1 WLR 1607 ......................................... 2.3.3
Eyres v Atkinsons Kitchens &
Bedrooms Ltd
[2007] All ER (D) 201 (Apr) .............................. 9.3.8
Re F [1989] 2 All ER 545 .......................... 10.3, 10.10
Fairchild v Glenhaven Funeral Services
[2002] 1 WLR 1052 (CA) .................................... 6.3
Fairchild v Glenhaven Funeral Services
[2002] 3 All ER 305 (HL) ..................... 6.2, 6.3, 6.10
Farley v Skinner (No. 2)
[2001] 3 WLR 899 ............................................ 13.8
Fearn and Others v Board of the
Trustees of the Tate Gallery
[2020] EWCA Civ 104 .................................. 11.7.2
Ferguson v Welsh
[1987] 1 WLR 1553 ................................... 8.3, 8.13
Fitzgerald v Lane
[1988] 3 WLR 356 ................................ 1.7.2.5, 1.9,
.................................................................. 7.2.5, 7.6
xvii

Section

Section

Flora v Wakom (Heathrow) Ltd
[2006] 4 All ER 982 .......................................... 13.7
Fowler v Lanning [1959] 1 QB 426 ...................... 10.2
Fowles v Bedfordshire County Council
[1995] PIQR 380 ............................................. 5.3.2
Fraser-Armstrong v Hadow
[1995] EMLR 140 ....................................... 12.7.6.4
French v Chief Constable of
Sussex Police
[2006] EWCA Civ 312 ..................................... 9.3.4
Froom v Butcher
[1976] QB 286 ......................................... 7.2.3, 7.6
Frost v Chief Constable of the
South Yorkshire Police
[1997] 1 All ER 540 ......................................... 3.2.2

Greatorex v Greatorex
[2000] 4 All ER 769 ..................................... 3.3, 3.4
Green v Chelsea Waterworks Co
[1894] 70 LT 547 ......................................... 11.15.5
Greenock Corporation v
Caledonian Railway
[1917] AC 556 ............................................ 11.15.4
Gregg v Scott [2005] 2 WLR 268 ........... 6.4, 6.6, 6.10
Grobbelaar v News Group
Newspapers Ltd (No. 2)
[2002] 4 All ER 732 .............................. 12.2, 12.11,
............................................................ 13.2.1, 13.11
Gwilliam v West Hertfordshire
NHS Trust [2002] 3 WLR 1425 ............................ 8.9

e

Hague v Deputy Governor of
Parkhurst Prison
[1991] 3 All ER 733 ....................................... 10.6.1
Hale v Jennings Bros
[1938] 1 All ER 185 ....................... 11.13.5, 11.15.3
Hall v Holker Estate Co Ltd
[2008] EWCA Civ 1422 ...................................... 5.5
Halsey v Esso Petroleum
[1961] 1 WLR 683 ......................................... 11.5.1
Hambrook v Stokes
[1925] 1 KB 41 ........................................ 3.2.2, 3.4
Hamilton v Al Fayed
[2000] 2 All ER 224 ........................................ 12.10
Harris v Birkenhead Corporation
[1976] 1 All ER 341 ........................................... 8.3
Harris v Wyre Forest District Council
[1989] 2 All ER 514, HL ................................... 4.3.3
Harrison v British Railways Board
[1981] 3 All ER 679 ......................................... 7.2.3
Hartman v South Essex Health
and Community Care NHS Trust
[2005] EWCA Civ 06 ....................................... 9.3.4
Haseldine v Daw [1941] 2 KB 343 ................ 8.9, 8.13
Hasselblad (GB) v Orbinson
[1985] QB 475 .............................................. 12.7.5
Hassell and Pether v Secretary
of State for Social Security
[1995] 3 All ER 909 ....................................... 13.4.4
Hatton v Sutherland
[2002] 2 All ER 1 ............................................. 9.3.4
Hatton v United Kingdom
[2003] The Times, 10 July ................... 11.8.5, 11.16
Hawley v Luminar Leisure plc
[2006] IRLR 817 ................................................. 9.2
Haynes v Harwood
[1935] 1 KB 146 ..................................... 2.4.5, 6.6,
.................................................................. 7.3.3, 7.6
Heaven v Pender
[1883] 11 QBD 503 ............................................ 2.2
Hedley Byrne & Co Ltd v
Heller & Partners Ltd
[1964] AC 465 ..................................... 2.4.2, 4.2.1,
................................................................. 4.3, 4.3.1,
........................................................ 4.3.3, 4.3.4, 4.4
Heil v Rankin
[2000] 3 All ER 138 ...................... 12.2, 13.3, 13.11
Hemmings v
Stoke Poges Golf Club
[1920] 1 KB 720 ........................................... 10.8.7
Hemphill v Williams
[1966] 2 Lloyd’s Rep 101 ................................. 9.6.1
Henderson v Jenkins
[1970] AC 282 ................................................... 5.5
Henderson v Merrett Syndicates Ltd
[1994] 3 All ER 506 .................................. 4.3.3, 4.4

Sa

m

pl

Galashiels Gas Co Ltd v O’Donnell
[1949] AC 275 ................................................... 6.8
Galloway (George) v The Telegraph
[2006] The Times, 6 February ..................... 12.7.6.3
Gandy v Jubber [1865] 5 B&S 78 ................... 11.5.2.3
General Cleaning Contractors v
Christmas [1953] AC 180 ......................... 8.7, 8.13,
.................................................................. 9.3.8, 9.9
Generale Bank Nederland NV v
Export Credits Guarantee
Department [1999] 1 All ER 929 ........................ 9.6
George v Eagle Air Services Ltd
[2009] UKPC 21 ................................................. 5.5
Giambrone v JMC Holidays
[2004] 2 All ER 891 ....................................... 13.4.3
Gillick v BBC [1996] EMLR 267 ......................... 12.4.1
Gillick v West Norfolk and
Wisbech Area Health Authority
[1986] AC 112 ........................................... 10.5.1.1
Gillingham Borough Council v
Medway (Chatham) Dock Co Ltd
[1993] QB 343 .............................................. 11.8.4
Glasgow Corporation v Muir
[1943] AC 448 ................................................... 5.2
Glasgow Corporation v Taylor
[1922] 1 AC 44 .................................. 8.4, 8.6, 8.13
The Gleaner Co v Abrahams
[2003] 3 WLR 1038 .......................................... 12.2
Godfrey v Demon Internet Ltd
[1999] 4 All ER 342 ............................ 12.7.2, 12.11
Goldman v Hargrave
[1967] 1 AC 645 ........................... 11.5.2.1, 11.7.1,
............................................................... 11.9, 11.16
Goldsmith v Bhoyrul
[1997] 4 All ER 268 .......................................... 12.5
Goode v Owen [2002] 99 LSG 29 ..................... 11.10
Gorringe v Calderdale Metropolitan
Borough Council
[2004] 2 All ER 326 .................................. 2.4.4, 2.6
Gough v Thorne
[1966] 1 WLR 1387 ............................................ 7.2.3
Governor of Brockhill Prison,
ex parte Evans (No. 2)
[2000] 4 All ER 15 .................. 10.6, 10.6.4.2, 10.10
Grant v Australian Knitting Mills
[1936] AC 85 ..................................................... 5.5
Gray v Fire Alarm Fabrication
Services Ltd [2007] ICR 247 ............................. 9.3.7
Gray v Thames Trains
[2009] UKHL 33 .......................................... 6.9, 7.5
Greater Nottingham Co-operative
Society Ltd v Cementation Piling
and Foundations Ltd
[1989] QB 71 .................................................. 4.2.1

xviii

Section

Section

Herd v Weardale Steel Co
[1915] AC 67 ..................................... 10.6.3, 10.10
Herring v Boyle
[1834] 1 CM&R 377 ...................................... 10.6.2
Hickman v Maisey
[1900] 1 QB 752 ........................................... 10.8.2
Hicks v Chief Constable of
South Yorkshire Police
[1992] 2 All ER 65 ........................ 13.3, 13.5, 13.11
Hilder v Associated Portland
Cement Manufacturers Ltd
[1961] 3 All ER 709 ........................................ 5.3.1
Hill v Chief Constable of
West Yorkshire [1988] AC 53 ................... 2.4.2, 2.6
Hillenden Securities v
Ryjack Ltd [1983] 1 WLR 959 ........................ 10.9.6
Hinz v Berry [1970] 1 All ER 1074 ....................... 3.2.1
Holbeck Hall Ltd v
Scarborough Borough Council
[2000] 2 All ER 705 ....................................... 11.7.1
Holley v Smyth [1998] All ER 853 ........................ 13.9
Hollywood Silver Fox Farm v
Emmett [1936] 2 KB 468 ........................... 11.7.2.3
Home Office v Dorset Yacht Co Ltd
[1970] AC 1004 ................................... 2.2.2, 2.3.5,
.............................................................. 2.4.2, 2.4.5,
................................................................. 2.4.6, 2.6,
................................................................... 6.6, 6.10
Honeywill and Stein v Larkin Bros
[1934] 1 KB 191 ................................................ 9.7
Horrocks v Lowe
[1975] AC 135 ............................ 12.7.6.2, 12.7.6.4
Hotson v East Berkshire Area
Health Authority
[1987] AC 750 ................................... 6.4, 6.6, 6.10
Hounga v Allen [2014] UKSC 47 ........................... 7.5
Howard Marine & Dredging Co v
Ogden Ltd [1978] QB 574 ............................... 4.3.2
Hudson v Ridge Manufacturing Co
[1957] 2 QB 348 ...................................... 9.3.5, 9.9
Hughes v Lord Advocate
[1963] AC 837 ............................. 6.7.2, 6.7.4, 6.10
Hulton v Jones [1910] AC 20 .............................. 12.5
Humphries v Thompson
[1905–10] MCC 148 ........................................ 12.5
Hunt v Severs
[1994] 2 All ER 385 ........................... 13.4.3, 13.4.4
Hunter v Butler
[1996] RTR 396 ............................................. 13.5.2
Hunter v Canary Wharf Ltd
[1997] 2 All ER 426 ............................. 11.3, 11.5.1,
....................................................... 11.7.2.1, 11.8.1,
............................................................. 11.12, 11.16
Hussain v Lancaster City Council
[1999] 4 All ER 125 .................................... 11.5.2.3
Huth v Huth [1915] 3 KB 32 ..................... 12.6, 12.11

Inverugie Investments Ltd v Hackett
[1995] 3 All ER 841 ....................................... 10.8.7
Ireland; Burstow [1997] 4 All ER 225 ................... 10.4

Sa

m

pl

e

Re J [1992] 3 Med LR 317 ............................. 10.5.1.1
Jackson v Murray [2015] UKSC 5 ...................... 7.2.5
Jameel v Wall Street Journal Europe
[2005] 4 All ER 1279 ....................... 12.7.6.3, 12.11
James v London Borough of
Greenwich [2008] ICR 545 ................................. 9.2
James McNaughten Papers Group Ltd v
Hicks Anderson & Co (a Firm)
[1991] 1 All ER 134 ............................................ 4.3
James v White Lion Hotel
[2020] EWHC (QB) ............................................. 8.5
James-Bowen and Others v
Commissioner of Police of the
Metropolis [2018] UKSC 40 ................... 2.3.5, 2.4.2
Janvier v Sweeney [1919] 2 KB 316 ..................... 10.7
JD v East Berkshire Community
Health NHS Trust
[2005] 2 All ER 443 ......................................... 2.4.4
Jebson v Ministry of Defence
[2000] 1 WLR 2055 .................................. 8.6, 9.3.1
Jennings v Buchanan
[2004] 3 WLR 1163 ....................................... 12.7.5
Jobling v Associated Dairies Ltd
[1982] AC 764 ............................ 6.5, 6.6, 6.10, 7.5
John v Guardian News and
Media Ltd
[2008] EWHC 3066 (QB) .................................. 12.4
John v Mirror Group Newspapers
[1996] 2 All ER 35 ..................... 12.2, 12.11, 13.2.1
Johnston v NEI International
Combustion [2008] 1 AC 281 (HL) ..................... 6.4
Jolley v Sutton London Borough Council
[1998] 3 All ER 559 (CA) .................................... 8.6
Jolley v Sutton London Borough Council
[2000] 3 All ER 409 (HL) ....................... 6.7.2, 6.7.4,
............................................................ 8.2, 8.6, 8.13
Jones v Boyce [1816] 1 Stark 493 ............. 7.2.1, 7.2.3
Jones v Livox Quarries
[1952] 2 QB 608 ...................................... 7.2.4, 7.6
Joseph and Others v Spiller
and Another [2010] UKSC 53 ............ 12.7.7, 12.11
Joyce v O’Brien
[2013] EWCA Civ 546 ........................................ 7.5
Junior Books v Veitchi
[1983] 1 AC 520 ................................... 4.2.1, 4.2.2

I D v Home Office
[2006] 1 All ER 183 ..................... 10.5.1.3, 10.6.4.1
ICI v Shatwell
[1965] AC 656 ........................................ 7.3, 7.3.1,
........................................................ 7.3.2, 7.3.3, 7.6
Imutran Ltd v Uncaged Campaigns Ltd
[2001] 2 All ER 385 .......................................... 13.9
Inner North London Coroner
(Takoushis) [2005] EWCA Civ 1440 .................... 2.5
Intel Corporation (UK) Ltd v Daw
[2007] EWCA Civ 70 ....................................... 9.3.4
Invercargill City Council v Hamlin
[1996] 1 All ER 756 ......................................... 4.2.1

Kaye v Robertson [1991] FSR 62 ......................... 1.8.1
Keays v Murdoch Magazines
[1991] 1 WLR 1184 .......................................... 12.4
Kelsen v Imperial Tobacco Co
[1957] 2 QB 344 ........................................... 10.8.2
Kennaway v Thompson
[1981] QB 88 ...................................... 11.10, 11.16
Kent v Griffiths
[2000] 2 All ER 474 .................................. 2.4.3, 2.6
Keown v Coventry Healthcare
NHS Trust [2006] 1 WLR 953 ......................... 8.12.3
Khorasandjian v Bush
[1993] 3 All ER 669 ....................................... 11.5.1
Kiam v MGN Ltd
[2002] 2 All ER 219 .......................................... 12.2
King v Liverpool City Council
[1986] 1 WLR 890 ........................................... 2.4.6
King v Sussex Ambulance
NHS Trust [2002] ICR 1413 .............................. 5.3.3
Kirk v Gregory [1876] 1 Ex D 55 ....................... 10.9.2
xix

Section

Section

Knauer v Ministry of Justice
[2016] UKSC 9 .............................................. 13.4.1
Knightley v Johns
[1982] 1 WLR 349 ..................................... 6.6, 6.10
Knowles v Liverpool City Council
[1993] 4 All ER 321 ......................................... 9.3.6
Knowsley Metropolitan Borough
Council v Willmore
[2011] UKSC 10 ................................................. 6.3
Knupffer v London Express
Newspaper Ltd [1944] AC 116 ......................... 12.5
Kotke v Saffarini [2005] 2 FLR 517 ................... 13.5.1
Kralj v McGrath [1986] 1 All ER 54 ................... 13.2.1
Kuddus v Chief Constable of
Leicestershire [2001] 3 All ER 193 .................. 13.2.1
Kuwait Airways v Iraqi Airways
[2002] UKHL 19 ............................................ 10.9.3

Lister v Hesley Hall Ltd
[2001] 2 All ER 769 .................................. 9.6.1, 9.9
Lloyds Bank Ltd v Savory
[1933] AC 201 ................................................ 5.3.5
LMS International Ltd v
Styrene Packaging and Insulation Ltd
[2005] All ER (D) 171 (Sep) .......................... 11.13.3
London and Quadrant Housing Trust
(Weaver) [2009] LexisNexis ................................. 1.8
Longden v British Coal Corporation
[1998] 1 All ER 289 ....................................... 13.4.4
Lough v Intruder Detection and
Surveillance Fire and Security Ltd
[2008] EWCA Civ 1009 ...................................... 8.7
Loutchansky v Times Newspapers Ltd
(No. 2) [2002] 1 All ER 652 ............. 12.7.6.3, 12.11
Lowery v Walker [1911] AC 10 ............................. 8.4
Lucas-Box v News Group Newspapers
[1986] 1 WLR 147 ......................................... 12.7.4
Luxmoore-May v Messenger
May Baverstock (a Firm)
[1990] 1 All ER 1067 ....................................... 5.3.5

e

McCartan Turkington Breen v
Times Newspapers
[2000] 4 All ER 913 .................................... 12.7.6.1
McDermid v Nash
[1987] AC 906 .................................. 9.2, 9.3.8, 9.9
McFarlane v EE Caledonia Ltd
[1994] 2 All ER 1 ...................................... 3.2.3, 3.4
McFarlane v Tayside
[1999] 4 All ER 961 ............................... 13.3, 13.11
McGhee v National Coal Board
[1973] 1 WLR 1 .................................................. 6.3
McKenna v British Aluminium Ltd
[2002] Env LR 721 ......................................... 11.5.1
McKew v Holland & Hannen &
Cubitts (Scotland) Ltd
[1969] 3 All ER 1621 ................................. 6.6, 6.10
McKinnon Industries Ltd v Walker
[1951] 3 DLR 557 ............................... 11.8.1, 11.16
McLoughlin v O’Brian
[1983] 1 AC 410 .................................. 2.3.4, 2.4.4,
........................................................... 2.6, 3.2.2, 3.4
McManus v Beckham
[2002] 4 All ER 497 ............................... 12.6, 12.11
Maga v Birmingham Roman
Catholic Archdiocese Trustees
[2010] EWCA Civ 256 .............................. 9.6.1, 9.9
Maguire v Harland & Wolff
[2005] PIQR 308 ............................................. 9.3.2
Maguire v Sefton Metropolitan
Borough Council
[2006] 1 WLR 2550 ............................................ 8.4
Mahon v Rahn (No. 2)
[2000] 4 All ER 41 ......................................... 12.7.5
Mallett v McMonagle
[1970] AC 166 ................................................... 6.2
Malone v Laskey [1907] 2 KB 141 ......... 11.5.1, 11.16
Mansfield v Weetabix Ltd
[1998] 1 WLR 1263 ............................................ 5.2
Marcic v Thames Water Utilities Ltd
[2003] 3 WLR 1603 ............................ 11.7.1, 11.16
Martin [2002] 2 WLR 1 .................................... 10.5.3
Mason v Levy Auto Parts of England
[1967] 2 QB 530 ......................................... 11.13.3
Mattis v Pollock
[2003] 1 WLR 2158 ......................................... 9.6.1
Meah v McCreamer
[1986] 1 All ER 943 ............................................ 6.9

Sa

m

pl

L E Jones (Insurance Brokers) Ltd v
Portsmouth City Council
[2003] 1 WLR 427 ......................................... 11.5.2
Lachaux v Independent Print Ltd
[2019] UKSC 27 ............................................ 12.3.1
Lagden v O’Connor
[2004] 1 All ER 881 ................................ 6.7.4, 6.10
Laiqat v Abdul Majid
[2005] 26 EG 130 ......................................... 10.8.4
Lamb v Camden London
Borough Council
[1981] QB 625 ......................................... 2.4.6, 6.6
Lancaster v Birmingham County Council
[1999] (unreported) ....................................... 9.3.4
Lane v Holloway
[1968] 1 QB 379 ........................................... 10.5.2
Lane v Shire Roofing
[1995] IRLR 493 ................................................. 9.2
Lange v Atkinson (No. 2)
[2000] 8 BHRC 500 .................................... 12.7.6.3
Latimer v AEC Ltd
[1953] AC 643 ..................................... 5.3.4, 5.3.6,
........................................................... 5.6, 9.3.7, 9.9
Laverton v Kiapisha
[2002] 146 SJLB 266 .......................................... 8.5
Law Society v KPMG Peat Marwick
[2000] 4 All ER 540 ............................................ 4.3
League Against Cruel Sports v
Scott [1986] QB 240 .......................... 10.8.1, 10.10
Leakey v National Trust
[1980] QB 485 .......................... 11.7.1, 11.9, 11.16
Leigh and Sillavan Ltd v
Aliakmon Shipping Co Ltd
[1986] AC 785 ......................................... 4.2.2, 4.4
Letang v Cooper
[1965] 1 QB 232 ................................... 10.2, 10.10
Lewis v Daily Telegraph
[1964] AC 234 ................................... 12.4.2, 12.11
Lewis v Six Continents plc
[2006] The Times, 20 January 2006 .................... 8.8
Lewis v Tims [1952] AC 676 .......................... 10.6.4.1
Liesbosch Dredger v
SS Edison, The “Liesbosch”
[1933] AC 449 ................................................ 6.7.4
Lim Poh Choo v Camden and
Islington Area Health Authority
[1980] AC 174 ................................................. 13.3
Limpus v London General Omnibus Co
[1862] 1 H&C 526 ................................... 9.6.1, 9.9
Lippiatt v South Gloucestershire
County Council
[1999] 4 All ER 149 .................................... 11.5.2.3

xx

Section

Section

Meering v Graham White Aviation
[1919] 122 LT 44 .................... 10.6.1, 10.6.2, 10.10
Merrett v Babb [2001] 3 WLR 1 .......................... 4.3.1
Mersey Docks and Harbour Board v
Coggins and Griffiths
(Liverpool) Ltd
[1947] AC 1 ....................................................... 9.2
Michael v Chief Constable of
South Wales Police
[2015] UKSC 2 ..................... 2.3.5, 2.4.2, 2.4.4, 2.6
Midwood v Manchester Corporation
[1905] 2 KB 597 ........................................ 11.7.2.2
Miller v Jackson
[1977] QB 966 ........................... 11.5.2.3, 11.7.2.4,
................................................. 11.8.6, 11.10, 11.16
Milne v Express Newspapers
[2003] 1 All ER 482 ............................ 12.7.3, 12.11
Milne v Express Newspapers
[2005] 1 All ER 1021 ..................................... 12.7.3
Ministry of Defence
[2007] All ER (D) 182 (Dec) ................................. 9.6
Mitchell v Glasgow City Council
[2009] UKHL 11 .................................... 2.3.3, 2.4.2
Mohamud v WM Morrison
Supermarkets plc
[2016] UKSC 11 ....................................... 9.6.1, 9.9
Monsanto v Tilly [1999]
The Times, 30 November .............................. 10.8.6
Monson v Tussauds
[1894] 1 QB 671 ........................................... 12.3.1
Montgomery v Lanarkshire
Health Board [2015] UKSC 11 ............... 2.4.7, 5.3.6
Moore Stephens (a firm) v
Stone Rolls Ltd [2009] UKHL 39 ......................... 7.5
Morgan v Odhams Press
[1971] 1 WLR 1239 .......................................... 12.5
Morgans v Launchbury
[1972] AC 127 ................................................... 9.8
Morris v Murray
[1990] 3 All ER 801 .................................. 7.3.1, 7.6
Moy v Pettman Smith
[2005] The Times, 4 February .......................... 5.3.6
Muirhead v Industrial Tank
Specialities Ltd [1986] QB 507 .................. 4.2.2, 4.4
Mullin v Richards
[1998] 1 All ER 920 ........................ 1.7.2.4, 1.9, 5.2
Murphy v Brentwood District
Council [1990] 2 All ER 269 ........... 2.2.2, 4.2.1, 4.4
Murray (by his litigation friends) v
Express Newspapers plc
[2007] 3 FCR 331 ............................................ 1.8.1
Murray v Ministry of Defence
[1988] 2 All ER 521 ....................................... 10.6.2
Mutual Life and Citizens
Assurance Co v Evatt
[1971] AC 793 ............................... 4.3.2, 4.3.4, 4.4

Ng Chun Pui v Lee Chuen Tat
[1988] RTR 298 .................................................. 5.5
NHS Trust A v M; NHS Trust B v H
[2001] 1 All ER 801 .................................... 10.5.1.3
Nichols v Marsland
[1876] 2 Ex D 1 ................................ 11.15.4, 11.16
Normans Bay Ltd v Coudert Brothers
[2004] The Times, 24 March ............................... 6.4
North Glamorgan NHS Trust v
Walters [2003] PIQR 232 ................................. 3.2.5

e

O v L [2009] All ER (D) 39 (Apr) ............................. 5.2
OBG Ltd v Allan [2007] UKHL 21 ...................... 10.9.3
O’Connell v Jackson
[1972] 1 QB 270 ............................................. 7.2.3
O’Reilly v National Rail and
Tramway Appliances Ltd
[1966] 1 All ER 499 ........................................ 9.3.5
Ogwo v Taylor [1988] AC 431 ...................... 8.7, 8.13
OLL v Secretary of State for
Transport [1997] 3 All ER 897 .......................... 2.4.3
Ormrod v Crosville Motor Services Ltd
[1953] 1 WLR 1120 ............................................ 9.8
The “Oropesa” [1943] 1 All ER 211 ...................... 6.6
Outram v Academy Plastics
[2000] IRLR 499 .............................................. 9.3.3
Owens v Brimmell [1977] QB 859 ............ 7.2.4, 7.3.1

Sa

m

pl

Padbury v Holliday
[1912] 28 TLR 492 ............................................. 9.7
Page v Smith
[1995] 2 All ER 736 ................. 3.2.1, 3.3, 3.4, 6.7.4
Paris v Stepney Borough Council
[1951] AC 367 ............................... 5.3.2, 5.3.6, 5.6
Parker v British Airways Board
[1982] QB 1004 ................................. 10.9.4, 10.10
Parkinson v St James and
Seacroft University Hospital
NHS Trust [2001] EWCA Civ 530 ...................... 13.3
Parry v Cleaver
[1969] 1 All ER 555 ....................................... 13.4.4
Patel v Daybells [2002] PNLR 6 ........................... 5.3.5
Patel v Hooper and Jackson
[1999] 1 All ER 992 .......................................... 13.8
Patel v Mirza [2016] UKSC 42 ............................... 7.5
Pemberton v Southwark London
Borough Council
[2000] 3 All ER 924 ............................ 11.5.1, 11.16
Performance Cars Ltd v Abraham
[1962] 1 QB 33 ........................................... 6.5, 6.6
Perl (Exporters) Ltd v Camden
London Borough Council
[1984] QB 342 ................................................ 2.4.6
Perry v Kendrick Transport
[1956] 1 WLR 85 ......................................... 11.15.3
Perry v Raleys Solicitors
[2019] UKSC 5 ................................................... 6.4
Phelps v Hillingdon London
Borough Council
[2000] 4 All ER 504 ......................................... 2.4.4
Phipps v Rochester Corporation
[1955] 1 QB 450 ................................................ 8.6
Pickersgill v Riley
[2004] PNLR 31 ............................................... 4.3.4
Pickett v British Rail Engineering
[1980] AC 136 ................................... 13.4.2, 13.11
Pickford v ICI plc
[1998] 3 All ER 462 ......................................... 9.3.1
Pigney v Pointers Transport
Services Ltd [1957] 1 WLR 1121 ......................... 6.9

Nash v Sheen [1953] CLY 3726 ........................... 10.3
Neil Martin Ltd v Revenue and
Customs Commissioners
[2007] EWCA Civ 1041 ................................... 4.3.1
Nelhams v Sandells Maintenance Ltd
[1996] PIQR 52 .................................................. 9.2
Nettleship v Weston
[1971] 2 QB 691 .............................. 1.3.3, 1.9, 5.2,
.................................................................. 5.3.6, 5.6
Network Rail Infrastructure Ltd v
Williams [2018] EWCA Civ 1514 .......... 11.6, 11.7.1
Newstead v London Express
Newspapers [1940] 1 KB 377 ................ 12.5, 12.11

xxi

Section

Pitcher v Huddersfield Town
Football Club [2001] All ER (D) 223 .................... 5.2
Pitts v Hunt [1990] 3 All ER 344 ........... 7.3.1, 7.5, 7.6
Platform Home Loans v Oyston
Shipways Ltd [1999] 1 All ER 833 .................... 7.2.4
Platt v Liverpool County Council
[1997] EWCA Civ 1588 ................................. 8.12.5
Re “Polemis” [1921] 3 KB 560 ................ 4.3.1, 6.7.1,
.............................................................. 6.7.2, 6.7.4,
........................................................... 6.8, 6.9, 6.10,
................................................................. 10.1, 10.2
Pollock v Cahill
[2015] EWHC 2260 (QB) .................................... 8.5
Poole Borough Council v GN
and Another [2019] UKSC 25 ........ 2.3.5, 2.4, 2.4.4
Precis plc v William Mercer
[2005] PNLR 28 .................................................. 4.3.1
Pursell v Horn
[1838] 8 Ad & El 602 ....................................... 10.3

Robinson v Chief Constable of
West Yorkshire Police
[2018] UKSC 4 ........................................ 2.3.5, 2.4,
........................................................ 2.4.2, 2.4.4, 2.6
Robinson v Kilvert
[1889] 41 Ch D 88 ............................. 11.8.1, 11.16
Robinson v Post Office
[1974] 1 WLR 1176 ......................................... 6.7.4
Roe v Minister of Health
[1954] 2 QB 66 ........................................... 5.2, 5.6
Rogers v Whittaker
[1992] 67 ALJR 47 .......................................... 2.4.7
Roles v Nathan
[1963] 1 WLR 1117 ............................ 8.7, 8.8, 8.13
Rondel v Worsley
[1969] 1 AC 191 ............................................. 2.4.1
Rookes v Barnard
[1964] AC 1129 ................................. 13.2.1, 13.11
Rose v Plenty
[1976] 1 All ER 97 .................................... 9.6.1, 9.9
Rothwell v Chemical &
Insulating Co Ltd
(Re Pleural Plaques Litigation)
[2007] 4 All ER 1047 ................................... 3.1, 3.4
Rouse v Squires [1973] QB 889 ............................. 6.6
Rowlands v Chief Constable of
Merseyside Police
[2007] 1 WLR 1065 ....................................... 13.2.1
Roy v Prior [1971] AC 470 ............................... 1.7.2.2
Royscot v Rogerson
[1991] 3 All ER 294 ......................................... 4.3.1
Rushmer v Polsue and Alfieri Ltd
[1906] 1 Ch 234 ........................................ 11.7.2.1
Russell v Smith [2003] (Unreported) ................... 7.2.3
Rylands v Fletcher
[1868] LR 3 HL 330 .......................... 1.3.4, 1.9, 6.8,
.................................................... 11.1, 11.3, 11.5.1,
........................................................ 11.7.2.2, 11.11,
........................................... 11.12, 11.13.3, 11.13.5,
......................................................... 11.14, 11.15.1,
................................................. 11.15.5, 11.16, 13.8

Sa

m

pl

R v Defendant see under Defendant
Rabone v Pennine Care NHS
Foundation Trust [2012] UKSC 2 ........................ 2.5
Rahman v Arearose Ltd
[2000] 3 WLR 1184 ............................................ 6.5
Raissi v Metropolitan Police
Commissioner [2009] 3 All ER 14 ............... 10.6.4.1
Rantzen v Mirror Group Newspapers
[1993] 4 All ER 975 .......................................... 12.2
Ratcliff v McConnell and Another
[1999] 1 WLR 670 ......................................... 8.12.3
Read v Lyons [1947] AC 156 ........... 11.13.3, 11.13.4,
.......................................................... 11.13.5, 11.16
Reader v Molesworths Bright Clegg
[2007] EWCA Civ 169 ...................................... 13.5
Ready Mixed Concrete v Ministry
of Pensions and National Insurance
[1968] 2 QB 497 ......................................... 9.2, 9.9
Rees v Darlington Memorial Hospital
NHS Trust [2003] 4 All ER 987 .......................... 13.3
Reeves v Commissioner of
Police of the Metropolis
[1999] 3 All ER 897 ............................ 6.6, 6.10, 7.5
Reid v Rush and Tompkins
[1989] 3 All ER 228 ......................................... 9.3.3
Revill v Newbery
[1996] 1 All ER 291 ........................ 7.5, 7.6, 8.12.5,
............................................................ 10.5.2, 10.10
Reynolds v Times Newspapers Ltd
[1999] 4 All ER 609 ......................... 12.7.6.3, 12.11
Reynolds v United Kingdom
[2012] ECHR 437 (13 March 2012) .................... 2.5
Rhodes v OPO [2015] UKSC 32 ................ 10.7, 10.10
Richardson v Howie
[2004] All ER (D) 74 (Aug) ............................. 13.2.1
Rickards v Lothian
[1913] AC 263 .............................. 11.13.3, 11.15.3
Rigby v Chief Constable of
Northamptonshire
[1985] 2 All ER 985 .......................... 10.5.4, 10.8.6,
.......................................................... 11.12, 11.13.4
Rimmington [2005] 3 WLR 982 ........................... 11.3
Roberts v Chief Constable
of Cheshire [1999] 2 All ER 326 .................... 10.6.1
Roberts v Gable
[2008] 2 WLR 129 ...................................... 12.7.6.3
Roberts v Ramsbottom
[1980] 1 WLR 823 .................................... 5.2, 5.3.6
Robinson v Balmain Ferry Co
[1910] AC 295 ................................... 10.6.3, 10.10

e

Section

xxii

Saif Ali v Mitchell
[1980] AC 198 ................................................ 2.4.1
St George v Home Office
[2008] EWCA Civ 1068 ............................ 6.6, 7.2.4
St George’s Healthcare NHS Trust v
S [1998] 3 All ER 673 ...................... 10.5.1.2, 10.10
St Helen’s Smelting Co v Tipping
[1865] 11 HL Cas 642 ............... 11.7, 11.7.1, 11.16
Saleslease Ltd v Davis
[1999] 1 WLR 1664 ....................................... 10.9.6
Salmon v Seafarer Restaurants
[1983] 1 WLR 1264 ............................................ 8.7
Savage v South Essex Partnership
NHS Foundation Trust
[2010] EWHC 865 (QB);
[2008] UKHL 74 ................................................. 2.5
Sayers v Harlow Urban
District Council
[1958] 1 WLR 623 ........................................... 7.2.3
Scott v The London and
St Katherine Docks Company
[1865] 3 H&C 596 ............................................. 5.5
Scott v Sampson
[1882] 8 QBD 491 .......................................... 12.10
Scullion v Bank of Scotland
[2011] EWCA Civ 693 ..................................... 4.3.3
Sebry v Companies House and Another
[2015] EWHC 115 (QB) ................................... 4.3.1

Section

Secretary of State for the
Environment, Food and
Rural Affairs v Meier
[2009] UKSC 11 ............................................ 10.8.7
Secretary of State for the
Home Department v Robb
[1995] 1 All ER 677 .................................... 10.5.1.1
Sedleigh-Denfield v O’Callaghan
[1940] AC 880 ................................. 2.4.5, 11.5.2.1
Shadbolt v Stefanatica
[2018] (unreported) ........................................... 7.5
Shah v Standard Chartered Bank
[1998] 4 All ER 155 ....................................... 12.7.4
Shakoor v Situ
[2000] 4 All ER 181 ......................................... 5.3.5
Shelfer v City of London
Electric Lighting Co
[1895] 1 Ch 287 ........................ 11.10, 11.16, 13.9
Sidaway v Bethlem Royal
Hospital Governors
[1985] AC 871 ...................................... 2.4.7, 5.3.6
Sienkiewicz v Greif
[2011] UKSC 10 ................................................. 6.3
Silcott v Commissioner of
Police of the Metropolis
[1996] 8 Admin LR 633 ................................ 1.7.2.2
Sim v Stretch
[1936] 2 All ER 1237 ..................................... 12.4.1
Simaan v Pilkington Glass
[1988] QB 758 ................................................ 4.2.1
Simonds v Isle of Wight Council
[2003] All ER (D) 156 (Sep) ................................. 5.2
Six Carpenters Case
[1610] 8 Co Rep 146a ................................... 10.8.2
Slipper v BBC [1991] 1 All ER 165 ....................... 12.6
Smith New Court Securities Ltd v
Scrimgeour Vickers
(Asset Management) Ltd
[1996] 4 All ER 769 ............................................ 6.8
Smith v Baker
[1891] AC 325 ........................................ 7.3, 7.3.2,
........................................................... 7.3.3, 7.6, 9.5
Smith v Bush [1990] 1 AC 831 .................... 4.3.3, 4.4
Smith v Chief Constable of
Sussex Police [2008] 3 All ER 977 .................... 2.4.2
Smith v Chief Constable of
Sussex Police [2009] AC 225 ........................... 2.4.2
Smith v Lancashire Teaching Hospitals
NHS Trust [2017] PIQR P46 ................ 13.5.1, 13.5.4
Smith v Leech Brain
[1962] 2 QB 405 .................................... 6.7.4, 6.10
Smith v Littlewoods Organisation Ltd
[1987] AC 241 ........................................ 2.4.5, 2.6,
................................................................... 6.6, 6.10
Smith v Scott [1973] Ch 314 ............................. 11.12
Smith v Stages
[1989] 1 All ER 833 .................................. 9.6.1, 9.9
Smoker v London Fire and
Civil Defence Authority
[1991] 2 AC 502 ........................................... 13.4.4
Smolden v Whitworth
[1997] PIQR P133 ............................................... 5.2
South Australia Asset Management Co v
York Montague
[1996] 3 All ER 365 .............................. 4.3.4, 7.2.4,
............................................................... 13.8, 13.11
Spartan Steel and Alloys Ltd v
Martin & Co [1973] 1 QB 27 ....................... 4.2, 4.4
Spicer v Smee
[1946] 1 All ER 489 .................................... 11.7.2.2

Spiller v Joseph [2010]
see Joseph and Others v
Spiller and Another [2010]
Spring v Guardian Assurance
[1994] 3 All ER 129 ...................... 4.3, 4.4, 12.7.6.3
Stansbie v Troman
[1948] 2 KB 48 .................................................. 6.6
Staples v West Dorset District Council
[1995] 93 LGR 536 ............................................ 8.8
Stapley v Gypsum Mines
[1953] AC 663 ...................................... 7.2.4, 7.2.5
Steel and Another v NRAM Ltd
[2018] UKSC 13 .............................................. 4.3.3
Stephens v Myers
[1830] 4 C&P 349 ................................. 10.4, 10.10
Stern v Piper [1996] 3 All ER 385 ..................... 12.7.4
Stokes v Guest, Keen and
Nettlefold [1968] 1 WLR 1776 ........................ 9.3.4
Storey v Ashton
[1869] LR4 QB 476 ......................................... 9.6.1
Stovin v Wise
[1996] 3 All ER 801 .................................. 2.4.4, 2.6
Stubbings v Webb
[1993] 1 All ER 322 .......................................... 10.2
Sturges v Bridgman
[1879] 11 Ch D 852 ...................... 11.7.2.1, 11.8.3,
............................................................ 11.8.6, 11.16
Sutherland Shire Council v
Heyman [1985] 157 CLR 424 .......................... 2.3.1
Sutradhar v National Environmental
Research Council
[2006] 4 All ER 490 ......................................... 2.3.3
Swinney v Chief Constable of
Northumbria Police
[1996] 3 All ER 449 ......................................... 2.4.2

Sa

m

pl

e

Section

Re T [1992] 4 All ER 649 ............................... 10.5.1.1
Re T [1997] 1 All ER 906 ............................... 10.5.1.1
T v T [1988] Fam 52 ............................................ 10.3
Tarry v Ashton
[1876] 1 QBD 314 ......................................... 11.5.2
Taylor v Tanner
[2004] (Unreported) ........................................... 5.2
Telnikoff v Matusevitch
[1991] 4 All ER 817 ............................ 12.7.7, 12.11
Tetley v Chitty
[1986] 1 All ER 663 .................................... 11.5.2.3
Theaker v Richardson
[1962] 1 WLR 151 ............................................ 12.6
Thomas v National Union of
Mineworkers (South Wales Area)
[1985] 2 All ER 1 .............................................. 10.4
Thompson v Commissioner of
Police of the Metropolis
[1997] 2 All ER 762 ....................................... 13.2.1
Thompstone v Tameside and
Glossop Acute Services
NHS Trust [2008] EWCA Civ 5 ............... 13.7, 13.11
Tolley v Fry [1931] AC 333 .................... 12.4.2, 12.11
Tomlinson v Congleton Borough
Council [2003] 3 WLR 705 ............... 1.4.2, 1.9, 8.5,
.............................................................. 8.12.3, 8.13
Toumia v Evans [1999]
The Times, 1 April ......................................... 10.6.1
Transco plc v Stockport Metropolitan
Borough Council
[2003] 3 WLR 1467 ......................... 11.12, 11.13.3,
............................................ 11.15.4, 11.15.5, 11.16
Tremain v Pike
[1969] 1 WLR 1556 ............................... 6.7.2, 6.7.4
xxiii

Section

Trent Strategic Health Authority v
Jain [2009] 1 All ER 957 .................................. 2.4.4
Tuberville v Savage
[1669] 84 ER 341 ............................................. 10.4

Wattleworth v Goodwood Road
Racing Company [2004] PIQR P369 ................. 2.3.3
Watts v Morrow [1991] 4 All ER 937 ................... 13.8
Waverley Borough Council v
Fletcher [1995] 4 All ER 756 .......................... 10.9.4
Webb v Barclays Bank plc
[2001] EWCA Civ 1141 ...................................... 6.5
Weller v Foot and Mouth Disease
Research Institute
[1966] 1 QB 569 ......................................... 11.13.5
Welton v North Cornwall
District Council [1997] 1 WLR 570 .................. 4.3.1
Wennhak v Morgan
[1888] 20 QBD 635 .......................................... 12.6
West Bromwich Albion FC v
El-Safty [2006] PNLR 18 .................................. 4.3.1
Westcott v Westcott
[2009] 1 All ER 727 ....................................... 12.7.5
Westminster City Council v
Ocean Leisure [2004] LexisNexis ....................... 11.3
Wheat v Lacon [1966] AC 552 .............. 8.3, 8.5, 8.13
Wheeler v Saunders
[1995] 2 All ER 697 ............................ 11.8.4, 11.16
White v Chief Constable of the
South Yorkshire Police
[1999] 1 All ER 1 .................................. 3.2.2, 3.2.3,
.................................................................. 3.4, 9.3.4
White v Jones [1995] 1 All ER 691 ............... 4.3.4, 4.4
Whitehouse v Jordan
[1981] 1 WLR 866 ........................................... 5.3.6
Wieland v Cyril Lord Carpets Ltd
[1969] 3 All ER 1006 .......................................... 6.6
Wilchick v Marks [1934] 2 KB 56 .................. 11.5.2.3
Wilkinson v Downton
[1897] QB 57 ........................................ 1.8.1, 10.1,
...................................................... 10.2, 10.7, 10.10
Williams v BOC Gases Ltd
[2000] ICR 1181 .............................................. 13.4.4
Williams v Humphrey
[1975] The Times, 20 February.......................... 10.3
Williams v Natural Life Health
Foods Ltd [1998] 2 All ER 577 ......................... 4.3.1
Williams v Reason
[1988] 1 All ER 262 ....................................... 12.7.4
Wilsher v Essex Area Health
Authority [1987] 1 QB 730 (CA) ...................... 5.3.6
Wilsher v Essex Area Health
Authority [1988] AC 1074 (HL) .......................... 6.3
Wilson [1955] 1 All ER 744 ................................. 10.4
Wilson v Lombank Ltd
[1963] 1 WLR 1294 ....................................... 10.9.2
Wilson v Pringle [1987] QB 237 ............... 10.3, 10.10
Wilsons & Clyde Coal v English
[1938] AC 57 ........................................... 9.3.1, 9.9
WM Morrison Supermarkets plc v
Various Claimants [2020] UKSC 12 ................ 9.6.1
Wong Mee Wan v Kwan Kin
Travel Services
[1995] 4 All ER 745 ............................................ 9.8
Woodward v Mayor of Hastings
[1945] KB 174 .......................................... 8.9, 8.13
Wooldridge v Sumner
[1963] 2 QB 43 ........................................ 2.3.3, 7.3

Ultramares v Touche
[1931] 174 NE 441 ............................................ 4.1

m

pl

Vacwell Engineering Co v
BDH Chemicals Ltd
[1971] 1 QB 88 ..................................... 6.7.3, 6.7.4
Van Colle v Chief Constable of
Hertfordshire Police; Smith v
Chief Constable of Sussex Police
[2008] 3 All ER 977 .................................. 2.4.2, 2.6
Van Colle v Chief Constable of
Hertfordshire Police; Smith v
Chief Constable of Sussex Police
[2009] AC 225 ................................................ 2.4.2
Vellino v Chief Constable of
Greater Manchester
[2002] 1 WLR 218 .............................................. 7.5
Vernon v Bosley (No. 1)
[1997] 1 All ER 577 ......................................... 3.2.4
Viasystems (Tyneside) Ltd v
Thermal Transfer (Northern) Ltd
[2005] 4 All ER 1181 ................................... 9.2, 9.9
Vine v Waltham Forest London
Borough Council
[2000] 4 All ER 169 ............................ 10.9.2, 10.10
Vizetelly v Mudie’s Select Library
[1900] 2 QB 170 ........................................... 12.7.2
Vowles v Evans
[2003] 1 WLR 1607 ............................................ 5.2

e

Section

Sa

W v Essex County Council
[2000] 2 All ER 237 ......................................... 2.4.4
W v W (Damages)
[2002] The Times, 28 March .......................... 13.4.1
“Wagon Mound” (No. 1)
[1961] AC 388 ..................................... 4.3.1, 6.7.2,
................................................................. 6.7.4, 6.9,
.......................................................... 6.10, 8.6, 10.1
“Wagon Mound” (No. 2)
[1967] 1 AC 617 ...................................... 6.8, 11.1,
................................................. 11.9, 11.13.3, 11.14
Wainwright v Home Office
[2003] 4 All ER 969 ................................ 1.8.1, 10.7
Walker v Northumberland
County Council
[1995] 1 All ER 737 ......................................... 9.3.4
Walter v Selfe [1851] 64 ER 849 .......................... 11.6
Wandsworth London Borough
Council v Railtrack plc
[2002] 2 WLR 512 ............................................ 11.3
Waple v Surrey County Council
[1998] 1 All ER 624 ....................................... 12.7.5
Ward v Leeds Teaching Hospital
[2004] Lloyd’s Rep Med 530 ............................ 3.2.5
Warren v Random House Group Ltd
[2009] 2 All ER 245 ....................................... 12.7.3
Waters v Commissioner of
Police of the Metropolis
[2000] 1 All ER 934 ......................................... 2.4.2
Watson v Croft Promosport Ltd
[2009] 3 All ER 249 ............................... 11.10, 13.9
Watt v Hertfordshire County Council
[1954] 2 All ER 368 ........................ 5.3.3, 5.3.6, 5.6
Watt v Longsdon
[1930] 1 KB 130 ............................. 12.7.6.2, 12.11

xxiv

X and Others v Bedfordshire
County Council
[1995] 3 All ER 353 .................................. 2.4.4, 2.6
Yachuk and Another v
Oliver Blais Co Ltd [1949] AC 386 ................... 7.2.3

Section
European cases

Osman v United Kingdom
[1998] 5 BHRC 293 ................... 2.4.2, 2.5, 10.5.1.3
Z v United Kingdom
[2002] 2 FLR 612 .............................. 2.4.4, 2.5, 2.6

Sa

m

pl

e

Yearworth v North Bristol
NHS Trust [2009] EWCA Civ 37 ..................... 13.2.2
YL v Birmingham City Council
[2007] 3 All ER 957 ............................................ 1.8
Young v Kent County Council
[2005] EWHC 1342 (QB) ............................... 8.12.3
Youssoupoff v MGM
[1934] 50 TLR 581 .................... 12.3.1, 12.4, 12.11

Section

xxv

xxvi

Sa
e

pl

m

Chapter 1:
Outline

General Principles of Liability

1.1

Introduction

1.6

Tort and contract

1.2

Interests protected

1.7

Parties

1.3

The mental element in tort

1.8

Human Rights Act 1998

1.4

Objectives of tort

1.9

Summary

1.5

Tort and crime

Aims of this Chapter
This chapter will enable you to achieve the following learning
outcomes from the CILEx syllabus:

Introduction

pl

1.1

Understand the general principles of tortious liability
Understand the objectives of the law of tort

e

1
2

m

The word “tort” is not one which you will see regularly in the newspapers, or
hear in TV news bulletins, but you may be a little more familiar with words such
as “negligence”, “nuisance” and “libel”. Few people either realise that these
are individual torts or that there may be general principles which underpin
these civil wrongs to which a specific name is given.

Sa

As part of your study of the law of tort, you will be learning about both the
general nature of liability in tort (which is often described as tortious liability)
and also a selection of everyday torts. The introduction to this manual has
already shown how many aspects of the law of tort affected Laura during the
course of one day. Laura was very unfortunate, but you will probably be able to
think of similar incidents happening to you, your family and friends.
The law of tort is notoriously difficult to define. Two famous academic writers
are often quoted. Sir John William Salmond (1862–1924), who was a legal
scholar, public servant and judge in New Zealand, defined a tort as “a civil
wrong for which the remedy is a common law action for unliquidated damages
and which is not exclusively the breach of a trust or other merely equitable
obligation.” Winfield (1878–1953) defined tortious liability as “the breach of a
duty primarily fixed by law; this duty is owed to persons generally and its breach
is redressable by an action for unliquidated damages.” Salmond’s definition
tells the student rather more about what tort is not and Winfield’s definition
says more about the content of the duty. It is important to understand the
nature and function of the law of tort, the interests protected and the relevant
mental elements in tort.
Some of the questions on your exam paper will require the application of legal
principles to a fictional scenario and others will expect you to consider and
discuss legal concepts in an essay-style response. Success at such tasks is more
likely if the answer shows an understanding of the essential characteristics
of each tort and sets out those elements of liability which any claimant must
prove, on the balance of probabilities, in order to establish that the tort in
question has been committed.
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The purpose of civil proceedings in tort is to defend an interest of the claimant
that is protected by law. This is normally achieved by an award of damages by
a court or the issuing of an injunction, which is an order to the defendant to
do or refrain from doing something. In certain cases the victim may use a selfhelp remedy.

1.2

Interests protected
The law of tort is wide-ranging and protects a number of interests. Broadly
speaking, three important interests are protected:

pl

e

(1) A person’s bodily integrity (body and mind) is protected by some torts.
If a person is assaulted, or battered, or falsely imprisoned, they may bring an
action in trespass to the person. Where injury is inflicted negligently, such as
in a road accident, the victim may bring an action in negligence. Ancillary to
personal security is a person’s interest in their reputation. Where someone’s
character has been harmed by untrue imputations in speech or writing they
may have an action in the tort of defamation. Tort law may also provide the
arguments that help to protect a person’s interest in their private life.

m

(2) Property is protected by tort law. If a neighbour interferes with my
peaceful enjoyment of my land then I may be able to sue them in nuisance for
damages or obtain an injunction ordering them to desist. If a person takes away
my watch I can sue in the tort of trespass to goods. When my car is damaged in
a negligently caused collision, I can bring an action for damages in negligence.

Sa

(3) The third major interest that receives limited protection in tort is the
claimant’s economic interest. If a claimant loses salary as a result of the
defendant’s negligence, or has to pay for, say, physiotherapy fees, etc, then
tort will allow them to recoup the loss (known as consequential economic loss,
in that it flows from damage caused to the claimant’s person or property). One
of the more difficult areas of tort is the question of when an action lies for
negligently inflicted pure economic loss, that is, financial loss that does not flow
from damage to person or property. An example of this might be the claimant
who is caught up in a traffic jam caused by the negligence of a driver up ahead.
Let’s say the claimant is a delivery driver who loses money because of the delay
– this financial loss is not caused by damage to their person or property but is
financial loss caused by the negligence of the defendant, in other words, pure
economic loss. Will tort law protect that claimant? The answer is probably
not, for policy reasons which we will look at in more detail later. Occasionally
the courts make an exception, and allow claimants who have suffered pure
economic loss to bring an action, but this is relatively rare, and again, we will
explore it later.
There is no action for legitimate business competition, even where its effect is
to ruin another. This is known as damnum sine injuria, or harm without legal
wrong. You might have seen this happen if your local corner shop goes out of
business when the garage down the road is developed to include a shop run
by a large supermarket chain.
Indeed, sometimes it will be a controversial matter whether the law should
compensate a certain kind of harm. Suppose that your doctor gives you the
wrong drug and, as a result, your risk of developing lung cancer is increased

2
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by 20 per cent. Should you be able to bring an action against the doctor
on account of that increase in risk? Or should you have a claim only in the
unfortunate event that you develop lung cancer? As you will see in Chapter 2
and Chapter 4, courts have tended to endorse the latter alternative, but their
reasons for doing so are not always convincing.

1.3

e

On the other hand, there are examples in tort of conduct being recognised as
actionable even where no harm is caused. For example, if a statue in a museum
has a notice saying “Do not touch”, it will be trespass to goods to touch it.
Trespass to land and trespass to the person are also actionable on the same
basis. If a person walks on to my land without permission they may cause no
harm but they will still be liable. These cases are known as injuria sine damno,
or legal wrong although no harm is caused. Libel is another tort which does not
require proof of harm. Where such a tort is actionable without proof of harm it
is said to be actionable per se.

The mental element in tort

Malice

m

1.3.1

pl

Tortious liability arises because the defendant interferes with a recognised
protected interest of the claimant and the mental state of the defendant, if
relevant, is usually measured by an objective assessment of the defendant’s
conduct. A tort which does not require the claimant to prove malice, intention
or negligence is known as a tort of strict liability.

Malice in tort has two distinct meanings. It may be:
the intentional doing of some wrongful act without proper excuse; or
acting with some collateral or improper motive.

Sa

•
•

There is a general principle that malice (in the sense of an improper reason
or purpose) is irrelevant in tort law. If a person has a right to do something,
their motive in doing it is irrelevant. Equally, the fact that a person violates
another’s right intentionally rather than carelessly does not aggravate that
person’s responsibility in tort.
In Bradford Corporation v Pickles [1895] the defendant had extracted
percolating water which flowed under his land, with the result that the water
supply to the claimant’s reservoir was reduced. The defendant’s motive was
to compel the claimant to buy his land at the defendant’s asking price. The
claimant’s action failed as the defendant had a right to extract the water and
his motive was irrelevant.
There are exceptions to this general principle.
For example, malice may be relevant to liability without being part of the
definition of the tort. In private nuisance the question is whether the defendant’s
behaviour is reasonable and a bad motive (malice) may be a factor in deciding
that an act is a nuisance (Christie v Davey [1893]). In defamation cases
the defendant’s malice may defeat the defence of fair comment or qualified
privilege.
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1.3.2

Intention
This state of mind is relevant in torts deriving from the old writ of trespass.
When a person wishes to produce a result forbidden by law and foresees it and
carries on regardless of the consequences, they are said to act intentionally. It
is probably most relevant to trespass to the person. Here, the defendant must
intend to do the act amounting to the trespass, but need not intend to cause
harm. The practical joker can be made liable for the joke that goes wrong, but
a person who suffers a fit and strikes someone as a result will not be liable in
trespass as they do not intend the act. They may be liable in negligence where,
for example, they drive a car contrary to medical advice and have an accident.

1.3.3

Negligence

pl

e

Negligence is a tort in its own right but the word is used here in the sense of
careless conduct. In practice, most decided tort cases turn on negligence. It is
important to note that it does not truly describe a state of mind; when a court
finds a defendant to be negligent, it is making an assessment of their conduct
by looking back to the time when that conduct caused harm to the claimant.
The person who totally disregards the safety of others but does not injure them
may be morally reprehensible but is not guilty of negligence; the person who
tries their best and still falls below the relevant legal standard of behaviour is
liable in tort for the harm they cause.

Sa

m

An objective standard is applied, that is, how would the “reasonable person”
have behaved in the circumstances in which the defendant found themselves?
This means that, normally, no account is taken of individual disabilities or
peculiarities. It has been held that a learner driver is judged by the standard
of a qualified driver of average competence, not that of an average learner
(Nettleship v Weston [1971]).
Whether this is an appropriate approach depends on the purpose of the
negligence formula. If the purpose is to compensate the claimant for their
injuries, then it is clearly to the claimant’s advantage to set the legal standard
of reasonable care as high as possible. The victim of a road accident caused
by a learner driver is unlikely to be satisfied if the law permitted the learner
driver to argue that they had only taken three lessons and were doing the best
they could in the circumstances. In such a situation, the activity of driving a
motor vehicle creates a serious risk to other highway users. This high risk has
also been acknowledged by Parliament, which requires drivers to be covered
by third party insurance. If it is to deter the defendant, then setting too high
a standard will be counterproductive as the defendant may not be able to
avoid accidents and has no incentive to improve their driving standard. It may
be that what is classed as negligence on the part of car drivers is sometimes
unavoidable even by safe drivers.

4
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1.3.4

Strict liability
It is not always necessary to prove fault and carelessness in order to establish
liability in tort. Sometimes tort law holds a defendant liable even when that
defendant has taken every reasonable care to avoid an accident – that is, the
law may impose strict liability on the defendant. There are several areas in
which tort law imposes strict liability.
One example is the liability for interfering unreasonably with another’s use and
enjoyment of land, a tort called nuisance, or the liability for accumulating
dangerous substances that escape and cause harm to another’s land, the
so-called Rylands v Fletcher [1868] tort (see Chapter 11); a claimant in
nuisance does not need to prove that the defendant was careless in causing
such interference.

e

Another example is the liability of employers for the torts of their employees,
what tort law calls vicarious liability (see Chapter 9); a claimant in vicarious
liability does not need to establish that the defendant employer was personally
careless in any way.

pl

A third example is defamation (see Chapter 12); a claimant in defamation does
not need to prove that the defendant was careless in publishing a statement
that caused harm to the claimant’s reputation.

Sa

m

Holding persons liable for the harm caused by their negligence is straightforward;
holding persons strictly liable is less so. Why hold a person responsible for harm
that they took every care to avoid? There is no single answer to this – the
justification for strict liability will differ depending on the kind of activity that it
is attached to. For example, one obvious reason why the law holds employers
vicariously liable for the torts of their employees is that employers stand to
gain if one employs others and expects to make gains from their activity; one
should also shoulder the costs that may arise in the course of that activity. The
reason why the law holds people strictly liable for damage caused by dangerous
substances is different: keeping a dangerous substance on one’s land creates
serious risks for other’s use and enjoyment of their own land and it is fair to
hold one liable for damage that occurs if those risks materialise.
Students will find that strict forms of liability tend to exist in the older torts such
as conversion and nuisance, where liability is based on the fact of invasion of
the claimant’s interest rather than the defendant’s conduct.
The deficiencies of a fault-based system in providing speedy compensation
for accident victims who suffer personal injuries are now frequently debated.
Schemes to provide compensation without proof of fault are proposed in
certain fields of activity, such as medical negligence cases.

Self-assessment Question
(1)

HQ13HKU © CLS

Do all torts require the claimant to prove damage?
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1.4

Objectives of tort
Two clear objectives of tort law can be identified: deterrence and compensation.
There is general agreement that tort law does not normally have a punitive
function, as shown by the fact that exemplary damages, designed to punish
the defendant, are rarely available (Cassell v Broome [1972]). One of the Law
Lords (Lord Wilberforce) was of the opinion, however, that there was no reason
for civil damages not to contain a punitive element. This kind of disagreement
among the judiciary is not uncommon in tort and students must be prepared
for there to be grey areas.

1.4.1

Deterrence
(1)

Individual deterrence

Sa

m

pl

e

The idea of individual deterrence is that the defendant will change their
behaviour and be deterred from causing a similar accident in the future. In
some areas of tort law it is clear that this does not work. In the area of motor
vehicle accidents, those which are legally attributable to a lack of reasonable
care on the part of the driver may be unavoidable, even by those who are
classed as safe drivers. If a person cannot avoid an error, they cannot be said to
be deterred by a liability rule – the real deterrent here is the criminal law. Even
if the driver could accommodate their driving to this standard, any damages
which are awarded against them would be paid by their insurance company
and the cost to the driver would be their no-claims bonus and an increased
annual premium. A further argument against this form of deterrence is that
damages are not assessed according to the degree of culpability (blame) of
the defendant – the slightest degree of fault may give rise to a large award of
damages. This can be contrasted to criminal law, where the penalty is related
to culpability.
Individual deterrence may have some part to play in torts such as defamation
or cases of professional negligence. The major reason why newspapers do not
libel people more often is probably the fear of a defamation action. One of the
reasons why a doctor or lawyer takes care with their work is fear of a negligence
action. If the law were to demand a standard of care which is unattainable in
fields such as medical negligence, in which every error of judgment leads to
a successful claim for compensation, medical professionals would not wish to
do their jobs at all, for fear of litigation. This problem of defensive medicine is
already affecting the provision of medical care and treatment in the USA and is
creeping into medical care in the UK.
(2)

General or market deterrence

Interest in deterrence has been renewed by the work of American scholars
on the theory that tort law should aim to reduce the costs of accidents and
encourage accident prevention. Those who participate in accident-causing
activities should bear the costs of those activities. The theory is complex but
can be illustrated by an example. If a car manufacturer were to be charged with
the accident costs of cars in which seat belts were not installed, the price of
cars without belts would reflect the accident costs. In its turn the risk creator,
if a business, would pass on the costs of extra insurance cover through the
products it manufactured and sold. The end result is that the consuming public
6
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pays the cost and it is spread over that large group, rather than being borne
by a particular defendant alone. It is debatable whether a general deterrence
theory can be applied to the risk-creating activities of everyday life for nonbusiness people.
Overall, it should be noted that it is usually the defendant’s insurer who pays
the compensation and not the defendant in person. The alleged deterrent
effect on the defendant is certainly watered down by this fact.

1.4.2

Compensation

pl

e

It is generally accepted that the main aim of tort is to compensate victims of
accidents who have suffered damage (i.e. harm which the law deems worthy
of a remedy). The most common type of damage for which compensation is
sought is personal injury. How this transfer of money should be achieved is a
source of acute controversy. At present, the law shifts losses from the claimant
to the defendant when the defendant has been proved to have committed
a tort. This liability-based system has been criticised as an inefficient and
expensive method of compensating accident victims.

m

The tort system is not the only system for compensating accidental harm, but it
is the most general and, in the absence of a specific regime, it applies to all sorts
of accidents and other harm-causing events. Other systems for compensating
accidental harm include the Criminal Injuries Compensation Scheme and
the Industrial Injuries Disablement Benefit Scheme. The former pays out
fixed amounts of compensation to victims of violent crime; the latter pays out
fixed periodic amounts to victims of industrial accidents. Both schemes are
public, in that they are funded by the taxpayer.

Sa

What distinguishes state payments from tort damages is that the former are
payable on the occurrence of an event, according to need, whereas the latter
are payable only on proof that a person (the defendant) caused an injury
and was committing a tort in doing so. Private (first party) insurance plays
an increasingly important part in accident compensation; private health or
personal accident insurance is still relatively expensive but is being taken up
by more people and by employers for their key personnel. Many insurance
schemes now include legal protection cover which means more injured parties
are able to initiate a claim.
With regard to this aim of compensation the tort system can be criticised on the
basis that it is very expensive to administer in comparison with social security.
As long ago as 1978, the cost of operating the tort system accounted for 85
per cent of the sums paid to accident victims. The system is unpredictable and
places pressure on claimants to settle, often for less than they would receive if
they went to trial. It is also slow: claimants may have to wait many years after
an accident before they receive compensation. Awards of damages are often
made as a single lump sum, which cannot be adjusted if circumstances change
for better or for worse. An improvement for some claimants has been achieved
by the introduction of periodic payments but this method is also subject to
criticism. These issues are covered in more detail in Chapter 13.
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In New Zealand, the tort system for personal accident cases was abolished
in 1972 and replaced by a comprehensive no-fault accident compensation
scheme. This replaces the victim’s loss of earnings with up to 80 per cent of
their earnings before the accident. The victim need not prove fault; they simply
make a claim through the Accident Compensation Commission. Payments are
made weekly and can be adjusted to reflect inflation and the victim’s medical
condition. Compensation for non-pecuniary loss – for example, pain, shock
and suffering – is low compared with a tort system, but the scheme has the
advantage that everyone receives some compensation.

pl
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In England, the Pearson Commission (Royal Commission on Civil Liability
and Compensation for Personal Injury (Cmnd 7054, 1978)) was established
in the wake of the thalidomide tragedy to enquire into certain aspects of
compensation. The Commission made 189 proposals but it is doubtful if many
reforms can be traced directly to them. Some of the Pearson proposals were
undoubtedly unworkable and their overall effect would have led to piecemeal
reform in comparison with the radical approach of the New Zealand system.
Amongst other things, the Pearson Commission made two very interesting
findings about the practical use of the tort system in the UK. On the one
hand, it found that only about 200,000 of the 3,000,000 people injured in the
UK (6.6 per cent) turned to the tort system to obtain compensation, the rest
claiming compensation through insurance and social security systems. On the
other hand, it found that this tiny group of claimants obtained over 25 per cent
of the total compensation paid out from all sources of compensation in the UK.

Sa
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The NHS Redress Act 2006 established a scheme to enable redress without
recourse to litigation where, under the English law of tort, an action in tort for
personal injury may have been brought against a hospital or public healthcare
provider. The redress scheme covers acts and omissions in diagnosis, care
and treatment of patients. The consultation paper had also proposed the
introduction of a no-fault scheme for compensating neurologically impaired
babies, where the birth was under NHS care and the impairment was birth
related, but this proposal was not included in the Bill.
There is a great deal of debate in the UK that the civil justice system is in the
grip of what is called a “compensation culture”. This is the belief that claimants
will sue at every possible opportunity and for any loss whatsover. The media
frequently report on cases being initiated for trips on village greens, injuries
from conkers and slips on icy steps. The Compensation Act 2006 (CA 2006)
was introduced partly to respond to such concerns.
CA 2006 has three objectives. ss1 and 2 address the perception of a developing
compensation culture in this country and put into statutory format some of
the views expressed by the Law Lords in Tomlinson v Congleton Borough
Council [2003]. It has been noted in commentaries that the wording of ss1
and 2 does no more than codify the existing common law position by indicating
what a court may consider when determining the standard of reasonable care
in a claim alleging negligence or breach of statutory duty. Regard may be had
to whether expecting a defendant to take particular steps might prevent a
desirable activity from being undertaken or might discourage people from
undertaking functions in connection with a desirable activity (s1). Further, an
apology or offer of treatment shall not be taken in itself to amount to an
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admission of legal responsibility (s2). The implementation of these sections
aims to discourage people from avoiding activities which have benefit to the
wider community such as volunteering, amateur sports and youth groups.

Self-assessment Question
(2)

1.5

Identify two objectives of the law of tort.

Tort and crime

m

pl

e

Tort is part of the civil law and the correct terminology should be used. In
criminal law the state “prosecutes” a person, who is found “guilty” or “not
guilty”. The purpose of the proceedings is to punish the guilty person. In tort
cases an individual (the claimant) “sues” the defendant, who is found “liable”
or “not liable”. The rules of procedure and evidence are also different; for
example, in a criminal case the standard of proof is “beyond reasonable doubt”,
in a tort case it is “on the balance of probabilities”. This places an easier burden
on the claimant. In tort cases the main purpose is to compensate the claimant,
not punish the defendant, although it is true that a criminal court can order
the defendant to pay some compensation. This tends to blur the line slightly
between tort and crime. In minor cases of assault or theft, it may be easier for
the victim to obtain such an order than to bring separate civil proceedings for
trespass to the person or conversion of their property.

Sa

The relationship between tort and crime may be illustrated in a practical way.
If Fred negligently runs Sid down, it is likely that Fred has broken one of the
criminal road traffic laws. If Fred is successfully prosecuted, it is unlikely that in
any civil proceedings brought by Sid, Fred would be able to deny negligence.
Sid’s claim is therefore likely to be settled rather than go to court. This process
is facilitated by the evidence rule that would allow Sid to place Fred’s criminal
conviction in evidence in any later civil action arising from the same incident
(s11 Civil Evidence Act 1968).
Differences between
Tort
Tort and Criminal Law
Aim
Deterrence/
Compensation
Parties
Claimant v Defendant
Result
Defendant “liable” or
“not liable”
Standard of proof
Balance of probabilities
Competent court (first
instance)

HQ13HKU © CLS

Crime
Deterrence/Punishment

Prosecution v Accused
Accused “guilty” or
“not guilty”
Beyond reasonable
doubt
Civil courts (judges only) Criminal courts (judge
and jury)

9

General Principles of Liability

1.6

Tort and contract
The traditional distinction between tort and contract was that an obligation in
contract arose from the agreement or will of the parties, whereas an obligation
in tort was imposed by law. This oversimplified distinction can no longer be
maintained as there are numerous contractual obligations which are imposed
by law – for example, the implied terms in the Sale of Goods Act 1979 (as
amended by the Sale and Supply of Goods Act 1994) and the Consumer
Rights Act 2015. On the other hand, some tortious obligations arise out of a
pre-existing relationship between the parties – for example, that of occupier to
visitor or doctor to patient.

e

A second distinction was that contract was said to protect the expectation
interest of the claimant whereas tort protected the reliance interest; for
example, if X sold Y a picture for £1,000 which was worth £700 but X had said
it was worth £1,200, Y’s contract damages would be £500, whereas their tort
damages would be £300. £500 would put Y in the position they would have
been in had X’s statement been true, whereas £300 returns Y to the position
they were in before the tort was committed.

m

pl

A further distinction was that contract liability is strict whereas tort liability
is predominately fault-based; however, many contract cases may be decided
on the basis of negligence. If a patient sues their doctor in tort, the issue will
probably be whether the doctor acted negligently; if a similar action is brought
in contract it will be for breach of an implied term that the doctor will act with
reasonable care.
Some writers now argue that we no longer have separate laws of contract and
tort but a civil law of obligations.

Sa

Tort
Law (common law +
statutes)
Repair/restore
Generally fault-based
(negligence)
Civil courts

Source of obligation

Aim
Standard of conduct
Competent court

Contract
Agreement (common
law and statutes)
Fulfil expectation
Generally strict (breach
suffices)
Civil courts

Self-assessment Questions
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(3)

Identify two differences between tort and contract.

(4)

Identify two differences between tort and crime.
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1.7

Parties

1.7.1

Introduction

1.7.2

Special categories

e

The question of capacity to sue or to be sued in tort does not present the same
difficult issues as can arise in contract and criminal law. For example, students
are often surprised to learn that a child of any age can be sued in tort, in theory,
and that a child’s parents are not automatically liable for what their offspring
cause by way of damage to other people! Of course, it is usually futile to sue a
minor with no assets or relevant insurance cover with which to compensate the
successful claimant. If the young man who mugged Laura on her way home is
identified and turns out to be 14 years old, there may be little point in Laura
pursuing him through the civil courts even though the torts of trespass to the
person and to goods have definitely been committed.

1.7.2.1

sovereign immunity;
administration of justice;
artificial legal persons;
minors;
joint and several liability.

m

•
•
•
•
•

pl

Some attention must be paid to the categories listed below and to the legal
and practical consequences of the situation in which the claimant’s loss is
attributable to more than one wrongdoer:

Sovereign immunity

Sa

Since the Crown Proceedings Act 1947, the Crown is, in general, liable in
tort for the actions of its servants or agents just as if it were a private individual
of full age and capacity. The Crown may be liable as employer or occupier. By
virtue of the Crown Proceedings (Armed Forces) Act 1987 a member of the
armed forces can now sue a fellow member who inflicts injuries in the exercise
of their duties. No proceedings can be taken against the sovereign in person,
however.
Foreign sovereigns may not be sued in the English courts unless the immunity
has been waived (State Immunity Act 1978). Certain exceptions exist – for
example, matters relating to commercial contracts, acts and omissions which
lead to death or personal injury and obligations arising from the use and
occupation of premises. Diplomatic personnel above a certain status are also
immune from action.

1.7.2.2

Administration of justice
Certain acts done in the administration of justice attract total immunity. The
immunity of advocates in negligence has now been removed but this case
does not affect other core immunities, such as that afforded to a person giving
evidence in court. One of the reasons for this immunity was, as stated by Lord
Wilberforce in Roy v Prior [1971], “to avoid a multiplicity of actions in which
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the value or truth of their evidence would be tried over again”. There is another
reason, which was identified by Auld LJ in the Court of Appeal in Darker
and Others v Chief Constable of the West Midlands Police [2000]: “to
encourage honest and well-meaning persons to assist justice even if dishonest
and malicious persons may on occasion benefit from the immunity”.

1.7.2.3

Artificial legal persons

e

This absolute immunity is justified by public policy and applies also to what is
said or done in the course of proceedings by jurors and the judge. The House
of Lords in Darker held that the immunity did not extend to certain acts of
the police done during their investigation of a case and preparation for a trial.
One public policy issue was paramount – that a person who had suffered a
wrong should have a remedy. On the facts of the case, the police officers had
fabricated evidence and actions could be commenced against them in the torts
of conspiracy and misfeasance in public office. The earlier Court of Appeal
interpretation of the extent of the immunity in Silcott v Commissioner of
Police of the Metropolis [1996] was overruled in part.

m

pl

A corporation (an artificial legal person) – for example, a limited company –
may be vicariously liable in tort for the actions of its members or employees.
It can also commence actions in its own name. A corporation, although an
artificial as opposed to a real person, may even have torts attributed to it which
require some mental element; for example, malice of an employee acting in
the course of their employment will render the corporate employer vicariously
liable in a tort such as injurious falsehood.

Sa

Clearly, not all torts are capable of being committed against a corporation –
for example, it could hardly be falsely imprisoned – but many other torts can
be committed against the corporation’s property, for example, in negligence,
nuisance, etc. Even defamation can be committed against a company if the
defamation relates to the company rather than its members or employees
personally.
A limited liability partnership (LLP) may be set up by two or more persons
who are prepared to undertake registration formalities in order to be associated
for the purpose of carrying on business with a view to profit. In return, they
secure limited liability, except for their own tortious acts. Such a partnership
is set up under the Limited Liability Partnerships Act 2000. The LLP is a
separate legal entity and actions are taken against the partnership.
A partnership is not a distinct legal person separate from the partners and
so actions by or against a partnership must be in the names of the partners,
although the partners may sue or be sued in the name of the firm. Partners are
jointly and severally liable for the torts of the other partners (Partnership Act
1890).
It is far from clear in which capacity entities such as trade unions or clubs
have to sue or be sued. It may be possible to sue members who are individually
responsible – for example, a governing body or committee – and make them
personally liable. Rules of court provide for the possibility of a representation
order, whereby certain members only of a body are allowed to take or defend
proceedings in the interests of the whole membership.

12
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1.7.2.4

Minors
Apart from procedural requirements – for example, that a minor must sue by
their “litigation friend” – there is no distinction between an adult and a minor
for the purposes of commencing an action. The Congenital Disabilities
(Civil Liability) Act 1976 (CD(CL)A 1976) provides that a child born alive
and disabled may have a right of action in respect of torts committed while
the child was in the womb. Born is defined in s4(2) as being born alive, that
is, the moment when a child first has a life separate from their mother, and
disabled as being born with any deformity, disease or abnormality, including
predisposition . . . to physical or mental defect in the future.
The disabilities from which the child suffers are actionable by the child if they
were caused by the wrongful act of the tortfeasor (a person who commits a
tort). CD(CL)A 1976 applies to two broad types of occurrence:
first, one which affected either parent of the child in their ability to have
a normal, healthy child (i.e. a preconception occurrence);

•

second, one which affected the mother during pregnancy or the course
of the birth of the child.

pl

e

•

m

No action can be taken against the child’s own mother unless her acts fall within
the wording of s2, that is, she was driving a motor vehicle at a time when she
knew or ought to have known that she was pregnant. In such a situation, the
woman is treated as owing the same duty of care for the safety of her unborn
child as she owes to other highway users. This exception to the general rule of
a mother’s immunity is acceptable in that the child’s claim will normally be met
by the mother’s compulsory third party motor insurance.

Sa

The disabled child’s claim is derivative in that no duty (except for s2) is owed
directly to the unborn child. The defendant’s tort is committed initially against
either or both parents, with the result that damage is caused to the foetus
either before it is born or during the birth process. For example, the employer
of a pregnant woman may be in breach of their duty of care to her with regard
to the system of work at her place of work. An accident at work involving the
woman may be actionable by a disabled child born after the event if the injuries
were caused by the breach of the employer’s duty of care to the mother. The
defences which could have been raised against the parent can also be raised
against the child – for example, if the parent was contributorily negligent, or
if the mother knew of the particular risk of a child being born disabled, or
if the parent was subject to a contract term which limited or excluded the
defendant’s liability. This last-mentioned defence will be of limited value in the
light of the Unfair Contract Terms Act 1977.
There is no defence of infancy in tort. A negligent driver aged 17 will be held
as liable as a driver who is a year older. In the case of torts involving negligence
(and particularly in the case of contributory negligence), it has been held that
the proper standard of care to be expected from a child is what a reasonable
child of that age would be capable of achieving (Mullin v Richards [1998]).
A parent is not liable for the torts of their child unless they are liable under
some separate principle – for example, if the parent was also the employer of
the child or if they told the child to commit the tort.
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In the general law of negligence, a parent, or person standing in the position
of a parent, may be personally liable if there was a failure to control the child
properly – for example, by giving the child a dangerous thing such as an air
rifle, or failing to supervise them properly, or allowing a small child to wander
on a busy road so that they cause an accident. In such circumstances the tort is
that of the parent, or person standing in the position of a parent, and is quite
separate from any tort which the child may have committed.

1.7.2.5

Joint and several liability

e

No special rule applies if two or more people cause one claimant different
injuries. The claimant may sue each defendant separately for the injury each
has caused. Where two or more breaches of duty or other tortious acts cause
one single injury the position is more complex. The basic position is that the
claimant can sue all or any of the potential defendants and each individual
defendant is wholly liable for the full extent of the harm, although the claimant
can, of course, only recover their loss once.

m
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Persons are joint tortfeasors when they are being made liable for the same
tort. The phrase “several tortfeasors” relates to multiple potential defendants
whose separate torts have resulted in the same damage to the claimant. In the
example given below, Laura, Josh and Deepak are several (separate) tortfeasors
whose concurrent torts cause injury to Cherry. The common law consequences
of the distinction between joint and several tortfeasors has been rendered less
important by the Civil Liability (Contribution) Act 1978 (CL(C)A 1978). The
wording of s1(1) CL(C)A 1978 enables one tortfeasor to claim a contribution
from another tortfeasor who is liable for the same damage.

Sa

Example

At an unmarked crossing, cars negligently driven by Laura,
Josh and Deepak collide. Cherry, an innocent pedestrian, is
injured. When Cherry sues the three defendants and obtains
judgment against all of them for £10,000, she may recover
the whole amount from any of the three defendants. It will
then be up to the defendant who paid the whole amount
to seek any appropriate contribution from the remaining
defendants.

The importance of this rule in practice is obvious: if only one of several defendants
is solvent, the claimant can enforce judgment against that defendant alone and
thus the rule favours the claimant. In the above example, the court would go
on to establish the relative contributions of each defendant to the accident,
for example, Laura – 40 per cent, Josh – 30 per cent, Deepak – 30 per cent.
If Cherry chose to pursue Laura for the whole of the £10,000, Laura, having
paid Cherry, would be entitled to contributions of £3,000 each from Josh and
Deepak.

14
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The courts are often required to consider the allocation of responsibility between
multiple defendants and a claimant who has been contributorily negligent.
Such a situation arose in Fitzgerald v Lane [1988]. The claimant attempted
to cross the road at a pelican crossing when the lights were red for pedestrians
and green for the traffic. He was hit by the car of D1 and thrown into the path
of D2. The House of Lords identified the correct approach to this problem.
First, the claimant’s contributory negligence should be assessed against the
totality of both D1’s and D2’s conduct (i.e. apply the provisions of the Law
Reform (Contributory Negligence) Act 1945) and, second, consider the
proportionate blame of the separate tortfeasors. On the facts of the case, the
claimant was 50 per cent to blame and the two defendants were required to
contribute equally to the remaining 50 per cent of the claimant’s losses.

1.8

Human Rights Act 1998
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The law of tort has the capacity to evolve to accommodate the many and
varied ways in which one person can interfere with another’s interests in the
21st century. The diversity of the content of the law of tort can make it more
difficult to study than criminal law or the law of contract but there is arguably
greater potential flexibility for development in tort than in those other areas of
legal liability. A few such developments have come through the intervention
of Parliament but the majority of any expansion has occurred, and is likely to
occur in the future, through the principles established, explained and applied in
the appellate courts. Many people thought that the Human Rights Act 1998
(HRA 1998) would make a dramatic impact on English law but its effects in
the law of tort have been limited. The protection of private and confidential
information remains a major concern for many people.

Sa

HRA 1998 makes many of the provisions of the European Convention on
Human Rights (ECHR) justiciable in the UK courts. People who foresee only
a limited effect of HRA 1998 on private law (i.e. claims by one citizen against
another) point to the fact that HRA 1998 cannot create a different right or
freedom from that in the original article of ECHR, which has no application
as between individuals. Others argue that, because certain rights are now
enshrined in domestic legislation, the rights exist independently of ECHR and
could become enforceable as between individuals.

The wording of s1 HRA 1998 limits the ECHR rights created in HRA 1998 to
those contained in relevant articles of ECHR. A key section is s7 HRA 1998,
which enables a person who is, or would be, a victim of a breach of an ECHR
right to bring an action against a public authority. The defendant must therefore
be such an authority, as defined in HRA 1998 – that is, one which has a public
function even if this is only a part of its overall functions.
This difficult issue has split the House of Lords. In YL v Birmingham City
Council [2007] the question arose as to whether a privately owned nursing
home (the second defendant) which was providing care for YL, who was funded
by the local authority, was such a public authority when it was performing
functions that would otherwise have been provided by the local authority itself.
The House of Lords held by a majority of 3:2 that it was not exercising functions
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of a public nature so as to bring it within the wording of s6(3)(b) HRA 1998.
The majority of the Law Lords saw the provision of care in these circumstances
as a private act.
YL was distinguished in London & Quadrant Housing Trust (on the
application of Weaver) [2009]. Once again the question arose as to whether
the defendant housing association (LQHT) was a public authority for the
purposes of HRA 1998.

e

The Court of Appeal affirmed the decision of the Divisional Court of the
Queen’s Bench Division in Weaver by a majority, with Rix LJ dissenting.
The defendant, LQHT, provided social housing and was substantially reliant
on public finance. LQHT had charitable objectives and worked closely with
local authorities, helping them to implement the government’s policy for the
provision of affordable housing. The Court of Appeal confirmed that this was a
public function and that termination of the claimant’s tenancy was integral to
the exercise of this function.

m
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Mrs Weaver had been served with a possession order when she fell behind
with the rent. She argued that to be turned out of her home would interfere
with her right in Art 8 ECHR to respect for her private home life and that
the actions of LQHT were unlawful because they were incompatible with that
right. Although the Court of Appeal confirmed the status of LQHT as a public
authority, Mrs Weaver did not succeed in her claim because she could not
prove that LQHT was in breach of its obligations under the relevant guidance
of the housing corporation.

Sa

More generally, HRA 1998 adopts an unusual method of enshrining ECHR
rights in domestic law. Under s3 both primary and secondary legislation must
be given effect in such a way as to be compatible with ECHR and judges will
be required to ensure compatibility so far as it is possible for them to do so. In
this role judges may find that traditional approaches to statutory interpretation
are inadequate to achieve the necessary compatibility. English courts should
take account of the case law of the European Court of Human Rights (ECtHR).
Under s4 HRA 1998 a higher court can make a declaration that it is not possible
to construe a provision in domestic legislation in accordance with the ECHR
rights in question. Should this occur, a minister can choose whether to make
appropriate amendments to the legislation using the fast track procedure set
out in s10 HRA 1998, thereby sidestepping the full parliamentary process.
Lastly, because the courts themselves are within the definition of public
authorities, proceedings between individuals will have to be considered in a
manner consistent with ECHR. This far-reaching consequence of HRA 1998
will cover common law developments, on which so many tortious principles
are based.

1.8.1

A right to privacy and its protection
A useful example which illustrates the relationship between human rights and
tort law is the emerging body of law relating to privacy. Art 8 ECHR confers on
individuals the right to respect for private life which of course encompasses the
concept of privacy, but for some years before the enactment of HRA 1998 the
inadequacies of the law of tort in this area were plain. This is amply illustrated
by the treatment of the actor Gorden Kaye in the Sunday Sport, at a time when
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he was recovering in hospital from severe head injuries. The actor sought an
injunction to prevent the newspaper from publishing pictures taken without
his consent of him in hospital, and commentary relating to them, but the court
found it difficult to identify a clear cause of action to enable it to grant that
valuable remedy. Libel and malicious falsehood provided no obvious answer.
Although an interlocutory injunction was granted, it was on the basis that
the actor might wish to tell his own story and be paid for it at some future
time and that to have the pictures and article published prematurely would
lower the value of his own telling of the events at some future date (Kaye v
Robertson [1991]). This convoluted reasoning demonstrated the urgent need
for English law to protect the privacy of individual members of society in such
circumstances.
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Public attention was gripped by the dispute over the right to publish photographs
taken at the wedding of Michael Douglas and Catherine Zeta Jones. The
couple had granted OK! magazine the exclusive rights to photographs of their
wedding, which went ahead under strict security. Two days after the wedding,
it became known that illicit photographs had been taken at the event and that
these were to appear in a rival magazine, Hello!, in advance of the planned
publication of the images in OK!. The action that followed examined the
considerations that a court should take into account in the granting of an
interlocutory injunction in the broad context of the protection of freedom of
expression in HRA 1998. Initially, the claimants were granted an emergency and
then an interim injunction but when Hello! applied to discharge the injunction,
the Court of Appeal granted its application.

Sa

The grant of any injunction presupposes a cause of action on the part of the
claimants. Judges preferred the formulation of the legal principle as a breach of
confidence action. They regarded Art 8 as being available to cure a deficiency
in the common law. The court had to be satisfied that the applicant was “likely
to establish” that the publication should be stopped when the matter came to
trial. In this case the bride and groom were not seeking privacy as such at their
wedding but they did want to control the publication of photographs of the
event. The Court of Appeal considered that money would be sufficient redress
compared with the problems faced by Hello! if it was denied an entire week’s
publication. The balance of convenience therefore favoured the discharging of
the injunction (Douglas v Hello! Ltd [2001]). In the words of Sedley LJ: “Mr
Douglas and Ms Zeta Jones have a powerful prima facie claim to redress for
invasion of their privacy as a qualified right recognised and protected by English
law . . . This right [is qualified] by the right of others to free expression. The
outcome [at the trial of the issues] is determined principally by considerations
of proportionality.”
Eventually, the case came to trial before Lindsay J (Douglas v Hello! Ltd
(No. 3) [2003]). The judge held that the publication of the unauthorised
wedding photographs by Hello! constituted an actionable breach of confidence.
The wedding was a valuable trade asset of the famous couple.
In Wainwright and Another v Home Office [2003] the House of Lords
rejected the argument that there is a right to privacy in English law. The case
concerned the strip-searching for drugs of visitors to a prison. The claimants
reluctantly agreed to be searched but found the experience disturbing and
claimed damages for distress. The claimants argued that the strip-searching
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constituted a battery, as well as a breach of their right to private and family life
under Art 8. The battery was admitted and this judgment relates to the claim
for interference with privacy.
The House of Lords reviewed the law on privacy, in particular the rejection of a
right to privacy in Kaye [1991] and the conclusion of the Calcutt Committee
that there should be no generalised tort of invasion of privacy. The House of
Lords concluded that it was not necessary that English law recognise a right to
privacy to comply with Art 8 ECHR. Provided that English law allowed a remedy
in those circumstances where there had been a particular invasion of privacy
contrary to Art 8(1), that was sufficient. The action for breach of confidence
and the action under Wilkinson v Downton [1897] provided such protection.

Sa
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The boundaries of any protection of privacy in English law remained somewhat
unclear after the decision of the House of Lords in Campbell v Mirror Group
Newspapers [2004]. The model Naomi Campbell brought proceedings
against the Mirror in relation to publication of a story containing details of her
therapy and attendance at meetings of Narcotics Anonymous. At first instance
her claim was successful and it was held that the details of the story were
matters of a sensitive personal nature deserving of protection. The Court of
Appeal overturned this decision, finding that the details of the story were no
more than was needed to confer credibility on the story. In the House of Lords,
the decision of the first instance judge was approved and the newspaper article
was found to constitute a breach of confidence. The House of Lords judgment
focused on the balance to be struck between protection of privacy and freedom
of expression. It was accepted that the public had an understandable interest
in being told information about public figures, even information of a trivial
nature, but the details published in this case were unnecessary and interfered
with the claimant’s privacy. While the fact that the claimant had taken drugs
and was seeking treatment was a matter of public knowledge, the additional
information and photographs, by reason of their private nature, were to be
kept private and the claimant was entitled to protection.
In Murray (by his litigation friends) v Express Newspapers plc [2008]
the Court of Appeal decided that JK Rowling’s son could have a legitimate
expectation that his privacy would be protected even though he was in a public
street when pictures of him were taken. Whether or not this expectation is
reasonable will depend on all the circumstances. It might have been a different
outcome if JK Rowling had claimed such a reasonable expectation of privacy
for herself.

1.9

Summary
(1) The law of tort protects personal interests, property interests and
economic interests.
(2) Intention is relevant, for example, in those torts based on the old writ of
trespass.
(3) Negligence is a measure of conduct against an objective standard of care
based on a reasonable person test. As a tort it requires duty of care, proof of
damage and proof of fault.
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(4) Strict liability provides compensation for conduct irrespective of fault.
Strict liability torts have developed in circumstances where the courts think
it appropriate, for reasons of justice or economics, to make defendants
accountable and to compensate claimants for injury.
(5)

The main objectives of tort are:

•
•
•

individual deterrence;
market deterrence; and
compensation.

(6) Tort must be distinguished from crime. Tort has different burdens of
proof, different procedures and different objectives.

e

(7) Tort must also be distinguished from contract. Contracts are typically
based on an agreement between the contracting parties and the claimant’s
expectation interest is protected if the contract is broken. Tortious responsibilities
frequently arise whether the parties know or have agreed to them and any
damages are calculated to put the claimant back into the position they were in
immediately before the tort was committed.
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(8) The law of tort has continued to develop and in particular has been
influenced by the provisions of HRA 1998. An example has been the
development of protection in tort for private and family life, using the old tort
of breach of confidence.
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(9) The Crown is now generally liable for the torts of its employees and
foreign sovereigns cannot be sued in English courts unless immunity has been
waived.
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(10) A corporation may be liable in tort in relation to most torts and can sue
in tort. A partnership cannot be sued or sue in tort, but can be sued or sue in
the names of individual partners.
(11) A minor can sue and be sued in tort, though to sue in tort the minor must
sue through a litigation friend. A child can sue under statute for injuries which
occurred in utero, provided that the child is born alive and with disabilities that
have been caused by the defendant’s tort.
(12) If several people are responsible for the claimant’s damage, the claimant
can sue all or any of the tortfeasors, and each individual tortfeasor can be
found liable for the full extent of the harm. One tortfeasor made liable for the
full extent of the claimant’s harm can sue, under statute, for a contribution
to the damages from the other tortfeasors. In such a case the claimant may
also be required to bear a portion of the damages if found to be contributorily
negligent.
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Discussion Points
Do you think that the aim of tort law should be to punish
people?
Some people argue that strict liability is too demanding. Do
you agree?

Key Cases
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Fitzgerald v Lane [1988]

CILEx assessment criteria
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The content of this chapter covers all the CILEx assessment criteria which are
set out below. You may find it helpful to review the assessment criteria during
your revision to give yourself confidence that you have covered the content of
the CILEx unit.
NB The assessment criteria are not questions and there are no answers given.
Assessment Criteria
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1.1

Define “tort”

1.2

Explain the characteristics of tort

2.1

Explain the objectives of the law of tort

2.2

Analyse the effectiveness of the law of tort in achieving its objectives
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